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INTRODUCTION 





that I am now introducing—lectures, addresses, 

speeches, articles—cover a period of twenty years and 
span the age of a man’s life when he should be, if ever, magisterial, 
I do not need to call my reader’s attention to the fact that I am 
not by nature a man well fitted for communicating with the 
public. { have, in fact, the two great disqualifications for a claim 
on the public’s ear: I have very little specialized knowledge 
about any one subject in particular and, thanks to a sound 
traditional education, a complete ignorance about many subjects 
in general. And all my life I have suffered from an inability to 
make or to accept those generalisations about human affairs 
that are quite simply necessary for their sensible administration. 
I can be therefore neither an expert nor a statesman. These 
conditions have not left me with a great deal that I can honestly 
impart to a public which I continue to respect but which I am 
increasingly unable to understand. Even the most elementary and 
universal social principles, for instance, elude me: as that 
whatever can be described as ‘socially divisive’ is necessarily to 
be abhorred or that loneliness is in itself a mark of failure in the 
conduct of life, if not of positive ill-doing. Nevertheless, my 
imitations have preserved for me an unallayed curiosity about 
human nature and the destiny of man, which has not been 
extinguished even by the blatancies of recent Reith lecturers; 
a deep admiration for the courage, endurance and selflessness 
with which in so many settings so many men have sustained the 
weary burdens of the world; and the prized companionship of 
those I love. I would like to think that some of those interests 
are reflected in the pages that are to follow. 


W HEN I see that the twenty-two productions of mine 


Xx INTRODUCTION 


I cannot help feeling a little saddened, when I survey my 
‘collected works’, by the realization that so much of my total 
literary output is submerged in the Reports of Committees of 
which I have been chairman and in legal judgments that I have 
delivered when sitting in the Judicial Committee of the Privy 
Council or in the House of Lords. A good deal of creative effort 
has gone into this material, more perhaps than will ever come 
out of it: but for this publication I have extracted nothing from 
any such source. Of the Committee Reports there is no individual 
author, and the views expressed and the manner of their 
expression are the joint product of all who sign them. Nor have 
I had the fortune to enjoy the glorious liberty of the sons of God 
which is the privilege of those who compose minority reports. 

The case is different with Judgments. They are at least my 
own. Many of them would be, I think, very readable, if it were 
not for the fact that even the best of judgments loses its effect if 
the enunciatory part, which is of special interest to the general 
reader, is abstracted from the detailed handling and arrangement 
of the case’s often complicated facts, which cannot really be of 
such interest, though they are essential to the whole conclusion. 
It is in the interweaving of the two strands that lies the judge’s 
art. Of course, judicial literature contains some famous passages 
that have become well known and quotable, even detached from 
their context, although the reasons why such pieces pass into 
general currency are not always connected with their intrinsic 
worth. But when I see what a poor showing is made by the three 
or four extracts from opinions of famous ‘literary’ judges— 
Lord Macnaghten, Lord Sumner and Lord Justice Bowen—which 
Quiller-Couch admitted into the Oxford Book of English Prose, 
I conclude both that he did not himself comprehend the essence 
of the judicial art and that in the end its output is best reserved 
unfilleted, for the reading of the specialist and the student. 

I am sorry that this should be so. Just because it is a little out 
of the main stream the judicial style has remained a trifle 
provincial: esoteric, fond of archaisms, the wit a shade too dry, 
the eloquence at moments too full in the throat. But after all for, 
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say, the last 300 years a highly literate body of men have been 
employing a measured and carefully composed speech form in 
which to express their conclusions on many of the social and 
moral issues that have vexed their times. Most of them have 
been capable of cogency, a few of eloquence, one or two of wit. 
They have had a good deal to say that has influenced, for better 
or worse, the way in which our society has developed. The 
social historian may have to decide for himself and even try to 
decide for his readers where the judicial view that prevailed was 
right or wrong. I think it equally interesting, at least, to see 
what they said, why and how. There have been, it may be noted, 
other criminal trials besides those of the Tolpuddle martyrs and 
Lady Chatterley’s Lover: just as not every civil dispute in our 
history has been entitled with the name of the Taff Vale Railway 
Co. If more people were interested, unprofessionally, in the 
structure and traditions of English judicial thought, where and 
why it advanced at one point, where and why it stuck at another, 
there would be a more natural understanding than exists today 
of all that is implied in the phrase, Government under Law. It is 
not merely that our present society sadly lacks institutions that 
would be capable of giving reality to the concept (and I do not 
mean Ombudsmen, however excellent their persons): it is, what 
is much worse, that so few of those who hold positions of 
authority in it have either been taught or have taught themselves 
to pay regard to such a principle. Complacently they suppose 
that, given the goodness of their will and the sincerity of their 
convictions, the State or the Commonwealth must somehow be 
the better for their attentions. The law of their country can 
never be to such persons in any sense their master: it is either an 
impediment to be got rid of or a servant to execute their orders. 
This is a sorry state of affairs, and its sterility is not mitigated by 
assurances that we are lucky or, alternatively, sage to enjoy so 
flexible a constitution. 

Two or three years ago Mr. Louis Blom Cooper published a 
most interesting collection of material drawn from legal 
judgments given in many Courts, though mainly in this country 
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and the United States of America. He called it The Language of 
the Law, and I wrote a brief introduction to it, in which I tried 
to analyse the qualities that could fairly be required of good 
judicial prose. I was struck by the uniformity of style that the 
conditions seemed to have imposed, almost irrespective of 
country or period. I am afraid that I came to the conclusion that 
by reason of the peculiarity of the judge’s office such qualities 
as impartiality, clarity and cogency were about as much as could 
be expected and that the finer flights of imaginative expression, 
eloquence, richness of texture and even wit had to be abjured by 
the Bench as attributes inappropriate to the judicial calling. I 
daresay that I have, not intentionally, imported a measure of 
this literary austerity into some of the addresses that are 
reproduced here, where they have no proper place. 

There is a tiresome ambiguity in the use of the word ‘address’. 
I have always been troubled by the difficulty of composing 
something that is intended for formal spoken delivery, a lecture 
or a speech. Is it to be conceived as oral or written? As regards 
the speech, I have come to have no doubt: it is fatal to write 
anything out in advance. Even detailed notes should be renounced. 
A speech that is to have impact must derive its force from a 
direct communication between speaker and listener, and this, | 
believe, is not fully possible once it has been cast in advance in 
the forms and rhythms of written English. People do not realize 
until they pause on it how much these differ from the forms and 
effects of direct speech, into which no one should seek to carry 
the inversions, the subsidiary clauses and the heavy Latin 
derivatives which are part of the structure of our written 
language. Equally, one should be careful not to try to memorize 
a speech before delivery, or even intended crucial passages. It is 
a sad business to find oneself drying up without a prompter, and 
the actual effort of recalling what is memorized brings to the 
voice something of the monotony of recitation. The only true 
way is to throw oneself in at the deep end, without hope of relief 
or rescue, but supported by the knowledge that one has thought 
out carefully in advance what points are to be made and that 
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they honestly reflect one’s own beliefs. The phraseology comes 
with practice and depends in the main upon the volume of one’s 
own internal dictionary of reference. 

Obviously, there is no dogma in this. Men who have much 
public speaking to do have not often the leisure to avoid speaking 
from a written text, even if they wished to, and many of them 
develop a very skilful habit of turning their text into a sort of 
oral commentary on what their secretary has written. It can be 
very effective, even if It is not exactly oratory. In any event 
anxieties on this score are falling out of date. It is one of the 
features of our times that young people, male or female, seem to 
be good speakers by nature rather than through any specific 
traning. They have no difficulty in getting to their feet to 
express their ideas and their arguments fluently and without 
formality, and they are inhibited by the presence neither of their 
contemporaries nor of their elders. Not altogether to my surprise 
our educational system has raised a generation of unselfconscious 
debaters. If facility of speech may have to be paid for by a 
certain lack of emotional tension, that suits the spirit of the day, 
in which the retention unresolved of even one’s most cherished 
complex counts as something like a social offence. 

But a public lecture is a different affair. Here is something 
that is designed to be delivered orally on an ‘occasion’ which 
people have been obliging enough to turn out to attend, yet 
everyone knows that it will probably be printed later and that 
such importance as it will ever possess will lie in its circulation 
in printed form. Which is the first consideration, hearer or 
reader? My own inclination is towards the hearer, and I find 
something insensitive in looking over or beyond his head to a 
future reader. Yet, except for those much more skilled than I am, 
there must be a prepared text, if only to fit the proportion of the 
treatment to the time schedule. Personally, I have always tried, 
very little to my satisfaction in the result, to work out a form of 
prose which will sound tolerably like speech when delivered and 
yet will look better than speech when read. It may be that 
the old-fashioned sermon or declamation, in which our ancestors 
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delighted, would offer a guide, if allowance were made for our 
contemporary queasiness about formality of style or richness of 
texture. 
For many years I used to read The Listener with some attention. 
I was fascinated to observe that, while in the radio world it was 
pompous to call a lecture anything but a talk (I know that there 
are the Reith ‘Lectures’, but I would rather not go into that), no 
one seemed to find it incongruous to print what was palpably a 
collection of written essays from the Third Programme and to 
describe them as talks of the week. The academics who produced 
them—and I am afraid that the authors of these belles lettres 
were mainly academics—seemed to have regarded the formula 
of oral delivery as merely the qualifying introduction to The 
Listener’s cultivated literary magazine. 

I think that this bespeaks a lack of imagination. The society 
that is developing round us has very great need of sympathetic 
forms of communication between its beleagured denizens, and 
the mandarin essay cannot fairly claim to deserve any high 
place among them. There is at present an inordinately high 
premium set on all that is slick and facile in general communica- 
tion. People detect and resent the shallowness, the brashness and 
the clichés, but they are not offered a very nourishing diet of 
alternatives. It is the job of the philosopher and the scholar to 
stand up for themselves and their art and to hammer out a style 
of communication that will really serve the large public that is 
waiting for them. It ought not to be so difficult. The English 
language is singularly apt for so many various forms of express 
sion; and the arts of controversy and exposition, which are the 
instruments chiefly required, have already masterly exemplars 
in the works of Matthew Arnold and Bernard Shaw. For that 
matter we have Professor Galbraith on the immediate horizon, 
who can always teach us how to write, even if it be true that in 
his case it is the manner that makes the man. Both Amold and 
Shaw are especially happy in their management of a literary style 
in which the author seems to be speaking aloud as you read, thus 
neatly combming the written with the spoken word. There is 
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nothing artificial in referring to a writer’s tone of voice, 
whether he is only an old scold, as Carlyle, or an urbane 
gentleman, as Arnold, or just the kindest and most delightful 
fellow in the world, as Sydney Smith. Each of them has his 
unmistakable accent, which is not muted by the print. The 
trouble is that so many people who ought to know better have 
acquired the gift of writing as if they were tone deaf. 

The items that make up the book are printed in the order of 
the dates at which they saw the light. This will be interesting, 
Mr. Hamish Hamilton said in his beguiling way, because it will 
show to readers the movement of your thought over the period. 
Perhaps it will. At any rate such an arrangement has the 
advantage that it escapes the alternative of grouping the con- 
tents under several rather menacing headings, such as Cultural, 
Legal, Historical etc. I should certainly have regretted the latter 
scheme because lawyers would soon have discovered that the 
legal addresses deal very little with any detail of law, and those 
who are expert in cultural studies might very fairly report that 
Cultural displayed little real knowledge of the subjects of 
culture. This would be true. On the other hand, I would like to 
think that my various contributions, when read in medley, do to 
some small extent interpenetrate each other and exemplify two 
or three central ideas in different settings. One of these is the 
question, to which I am always returning and to which I never 
find an answer, what is the place or meaning of Law in a 
democratic society, which is, in the strict sense, impious, in that 
it has been taught to believe that its ‘will’ (meaning Heaven 
knows what) is the only measure of its conduct or desires? 
Another is the question, what are the English people really like, 
and what do they really want? Are they changed from what they 
were, or, worse still, were they, in fact, ever like what they were? 
Have they become so sophisticated, or so ironic, that they do not 
want folk heroes any more and prefer to keep public pets (at 
very considerable expense)? Lastly, as a minor pendent to all 
this, why must the leaders of today’s thought be always bolster- 
ing up our unsatisfactory present by taking it out of our 
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sometimes splendid past and giving to “dust that is a little gilt, 
More laud than gold o’er dusted’? All of it, the best and the worst, 
is part of ourselves, and none of it is touched by our blame or 
praise. 

But about this movement of my thought I am not so sure. It is 
a flattering notion: first, because it suggests that I have in me 
any such coherent body of considered opinions as can be called 
my ‘thought’, and secondly, because it suggests that I possess 
enough intellectual vitality and receptiveness to be still capable 
from time to time of changing whatever it is that I have got. I 
am doubtful on both scores. There was a time (I suppose when I 
was reading philosophy at Oxford and as long thereafter as may 
be) when I believed that a man possessed a separate intellectual 
-or logical power, his reasoning faculty, independent of his other 
powers or dispositions, and that it was his highest duty as a man 
to accord preeminence to that power—wzn roseau pensant etc. 
That belief has not persisted with me. It seems to me that 
thinking is a function of the whole of one’s personality, with all 
the interplay of emotions and experiences that in time claim and 
receive recognition from one’s reason: so that reason either 
becomes a term so comprehensive that it embraces everything 
that conditions one’s thought or else remains an isolated 
analytical and deductive faculty which does not in practice 
determine by any means all one’s opinions or views. One’s 
thought, in the only sense in which I can hope to understand the 
word, is not the latter process. It is much more a disposition or 
approach towards the observed world which is conditioned by 
one’s natural make-up and continuing experiences, of which the 
earlier are probably the more formative; and I doubt very much 
whether, although one’s thought, in this sense, may be deepened 
and enlarged by later experiences, it is likely to be changed by 
them in any significant or revolutionary way. 

As I get older I become increasingly aware of the fact that my 
own reaction to life was formed by the War of 1914—18, the 
impact of which I met first as a schoolboy rather older than my 
years and later in the Army. In a way that we did not then 
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understand that War made us its own. I do not think that anyone 
who began to grow up under that vast and poignant shadow 
could ever begin a life after it that was not already committed, 
with however bright a seeming radiance the shadow may have 
passed. The Spring had gone out of the year, and it never came 
back. I know that, for myself, I never expected it to. I have now 
lived for more than three times the span of years that was allowed 
to contemporaries of mine at school whom I loved and who 
perished in the storm, yet much of what happened then is 
clearer to me in memory than anything that has happened since. 
What stands out so clearly, so clearly that it remains as the 
dominant impression, is a certain uncomplainingness, an 
acceptance, without dramatics and without self-pity, of their 
sad and untimely fortune. Those young men, who were only 
promoted boys, took their lot with a dignity that we now forget. 
There was nothing in this of stupidity, nothing sheep-like, no 
blind obedience, and the agony and darkness of the later years 
must be set against the brave enthusiasms of the beginning. But 
throughout there shone a brightness of spirit that no fate dimmed, 
and I have carried with me into the long years of growing up a 
settled admiration for that special kind of courage that, without 
illusion, sustains an unequal burden to whatever the end may be. 
I see in it a large part of all human virtue, and upon it the 
foundations of society have been built. 

Such responses are not easily accommodated to our present 
times, which are set upon a different course. I do not think that 
the realities of thought and feeling that belonged to the First 
World War are communicable to this later generation, and I do 
not know of any good reason why they should be. In between 
then and now lies a gulf of protest. No doubt the present can 
extract for itself a little vicarious sustenance by guying the 
generals arid statesmen whom, if we had been more modern, we 
ought to have decried at the time: but it seems to me something 
of a war dance without a war, and it is surely not to be ask- 
ing for any great indulgence if the dead are left to bury their 
dead. 
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The fact is, however, that one cannot run a life-long estrange- 
ment from one’s times, unless, like Timon, one is prepared to 
abjure them altogether, and it is well then to try, however 
crustily, to be vigilant always to discern the best among much 
that one can neither comprehend nor admire. It may be right, or 
it may be no more than flattery, to categorise this as a revolution- 
ary period. Certainly little is accepted from authority, unless the 
law-giver is sufficiently modish to be guaranteed to pass with the 
mode: there is a vast amount of questioning, to which answers 
are not always desired: and so acute a sensitiveness to the 
possibility of wrongs and injustices that some have to be 
corrected even when they do not exist. The ‘tenderness of 
patient minds’ is not in vogue today. But, with this, there are 
comforting generalities that do seem to have truth in them. Ina 
time when there are many questions some right answers may be 
found that would never have been stimulated by fortitude or 
acquiescence. Also, the current restlessness and dissatisfaction, 
which will perhaps pass for revolutionary temper, are allied with 
anew and wide-reaching sense of compassion that is perhaps the 
leaven of a wiser and happier world to come. One sees it 
especially among young people, who must, surely, have the best 
informal manners, the manners of the heart, of any generation 
we have known. 

I am glad that our present times have discovered active 
employment for this word compassion, and I hope that pity is 
never going to be allowed to decline into a merely professional 
or organized sentiment. Still, there is likely to remain much in 
the promises and prophesies of today which is ncomprehensible 
to me, simply because I cannot perceive how they are related to 
any coherent view of man himself, his condition and his potential, 
his comedy and his tragic involvement. It is indeed this dubiety 
that has led me to choose as the title of the following collection 
those words from a saying of Sir Thomas More which formed 
the text of one of my lectures that is here reprinted. 
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THOUGHTS ON INDIA AS 
‘THE PAGE IS TURNED’ 


2 October 1947 
(B.B.C. broadcast) 








left a friend took me to visit the old British cemetery off 

Park Street in Calcutta. Let me see it again for a moment. 
The trees are very green and damp, and they droop appropri- 
ately: it is wet under foot, but anyway nowadays few people pass 
through the stucco lodges and iron gates that so much resemble 
the entrances to an eighteenth-century English gentleman’s park. 
The monuments almost lower above you. You see the familiar 
English and Scottish names, and the familiar tributes to the 
mildness and benevolence of their owners’ characters, but the 
obelisks, the pyramids, the temples that commemorate them, 
these indeed have an oriental flavour. One could conclude that 
our countrymen in Calcutta in those earlier times went to their 
long rest in rather ornate style. ‘Man is a noble animal’, Sir 
Thomas Browne has said, ‘splendid in ashes and pompous in the 
grave’. Tried by this test the citizens of Calcutta were very 
noble animals indeed. 

What, then, do we know about them, these men and women 
who made a one-way passage from these islands to India? They 
died young in those days, as the inscriptions on the monuments 
show: in the twenty-first year, the twenty-second year, the 
twenty-third year of his age. Or her age. You can hardly pass 
the monument ‘to the memory of the Honourable Rose Aylmer’, 
who, lovely, twenty years old and beloved by a poet, died of an 
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illness brought on by that ‘mischievous and dangerous fruit the 
pineapple’. At least her name is in safe keeping. 


Ah, what avails the sceptred race? 
Ah, what the form divine? 

What every virtue, every grace? 
Rose Aylmer, all were thine. 


And now, that enormous pyramid—or was it an obelisk? | 
forget—to the right of Miss Aylmer’s monument? That be- 
speaks the virtues and, in truth, the remarkable accomplish- 
ments of Sir William Jones, friend of Burke and Gibbon, a judge 
of the High Court in Calcutta, and one of the first Englishmen to 
become a master of Sanskrit learning. Sir William was not 
alone in his studies. It had not then become the habit to ignore 
the riches that India had to offer in literature, philosophy and the 
arts. The great Warren Hastings, who escaped the cemetery at 
Calcutta to endure seven years of impeachment in London, him- 
self made translations from the Indian epics, studied Hindu 
philosophy, and became as much an admirer of Persian literature 
as any Mogul prince. Hastings in fact maintained that Persian 
ought to be studied in English universities as a companion clas- 
sical language to Latin. 

I stayed for a week in August at the house which Hastings 
built himself as a country residence outside Calcutta. It is part 
of the town today, but the trees and the flower-beds and the 
ornamental lake are touchingly English in appearance. The 
house too recalls its owner. The rooms are well shaped and bare, 
with ceilings far higher than we use in England and long grace- 
ful windows. There are no doors to the rooms, so that any breeze 
that blows can blow right through the house. It is a ghostly old 
place at night with the muslin curtains blowing to and fro and 
the moonlight casting shadows through the trees. One room 1s 
haunted—or not haunted, according to your belief in ghost 
stories—by the ghost of Hastings, searching for some lost 
papers that were to prove his innocence before his accusers in 
London. I remain sceptical myself, for the great man did not 
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number credulity among his virtues; and he would be credulous 
indeed who thought that any documents in the world could 
divert the eloquence of Burke or Sheridan. I like better to 
think of him at ease in his country house in that strange land 
as one historian has drawn his picture for us: ‘he would take 
up a book of extracts from the Mahabharata and the lean dis- 
dainful face of the Governor General would soften with emo- 
tion as he read of the old chivalrous heroes of the Hindus, of 
Arjun the charioteer and Prince Yudishthra who would not 
enter heaven unless his dog accompanied him’. 

I find it something of a mystery that the life and doings of the 
British in India should have made so slight an impress upon the 
imagination of their countrymen at home. After all they were 
not an alien race, nor were they, at any rate in the beginning, a 
class apart. Mr. Price, the Collector; General Wood; Ensign 
Patterson of the Bengal Artillery; it is names of this kind that 
[ see on the tombs; your great-great-grandfather, or mine. There 
are plenty of letters, diaries and journals from the days of Mr. 
William Hickey onwards to give us the background of the life 
the British led in India. But where is the foreground? They were 
doing an almost unbelievable thing—rightly or wrongly, well 
or ill, let us forget that question for the moment—a small section 
of the people of these islands for 150 years exercised in our name 
a direct sovereignty over larger and larger parts of this huge 
sub-continent. In the end it became almost a hereditary connec- 
tion. ‘Certain families’, said Kipling, ‘serve India generation 
after generation as dolphins follow in line across the open sea.” 
Yet somehow the imagination of our people, which is reflected 
in its art and literature, remained untouched. 

Painting? You may still find in a few favoured country houses 
a set of delicate aquatints of Indian scenes: was the artist’s name 
Daniell, Fraser or Salt? And there was Mr. Zoffany, who alone 
among famous British artists seems actually to have wished to 
paint in India. You may see some of his work there today, here a 
portrait of an Indian ruler of the period, with rich dress, jewelled 
turban and sad, quizzical eyes, there a conversation piece of some 
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eupeptic English general and his staff, subtly refined by the in- 
fluence of the Indian scene so that the feet point and the heads 
taper with much more than English elegance. Mr. Zoffany, of 
course, got into trouble, as pioneers do. He was commissioned 
to paint a picture for the new church at Calcutta, St. John’s. He 
chose as his subject The Last Supper, and as his models the lead- 
ing British citizens of the local community. Unfortunately, he 
selected a well-known auctioneer for the part of Judas Iscariot: 
and Mr. Zoffany disappeared from Calcutta in a haze of vitu- 
perative Jibel actions. 

The record of our major literature is not much better. In the 
nineteenth century Mrs. Flora Annie Steel had, and deserved, 
her public. In the twentieth we have a sensitive study of the 
Indian scene from Mr. E. M. Forster and steady work by the 
Edwardian novelists, Mr. Seton Merriman and Mr. Mason. 
Probably there are others that I ought to think of. But by and 
large we come back to the fact that the British in India stand or 
fall by Mr. Kipling. I hope they stand. Of course, Kipling is out 
of favour today with a public which is—may I say?—inclined to 
be a little prim and self-conscious about our past. He is identified 
with a worship of power and a pride of empire that we have, we 
believe, left behind in our history. But that is deeply to mis- 
understand his work. Half-artist, half-journalist, and supreme 
as either, he saw and was fascinated by the vast and obscure 
machine of British Government in India. It was fascinating. But 
he saw and delighted in other things too: the life of India itself, 
rich, mysterious and diverse, the mingling of the races, the 
pride of strong men in bearing responsibility for the welfare of 
others. All this and much more is in his Indian books. Perhaps 
his poem ‘Recessional’ is worth a second—or even a first— 
reading. The man who wrote ‘All valiant dust that builds on 
dust and guarding calls not Thee to guard’ was no blind wor- 
shipper of material power. He used the phrase ‘lesser breeds 
without the law’? Indeed he did. Here is the verse: 
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If, drunk with sight of power, we loose 
Wild tongues that have not Thee in awe— 
Such boasting as the Gentiles use 

Or lesser breeds without the Law 

Lord God of Hosts, be with us yet, 

Lest we forget, lest we forget! 


We have all lived a little in history in recent years. Have we 
not seen in truth ‘lesser breeds without the Law’; and is there 
in the life of any people a greater thing than the possession of the 
Law—that inner instinctive sense of purpose and responsibility 
that neither social sanction nor Act of Parliament has power 
either to loose or to bind? 

I feel sorry that we at home do not know more vividly what 
our own people did in India. It is easy to turn the page, now 
that the change has come, and rightly come, and forget the story 
of what they did in remembering what they failed to do. It must 
have called for great qualities exercised not only in crises, but 
day by day: courage, endurance, initiative, fortitude, responsi- 
bility. The gifts we brought were Roman: peace, order, justice 
and the fruits that those things bring. Men are apt to prize them 
the less the longer they enjoy them. Like the Romans, we built 
our roads, bridges and canals and we have marked the land as 
engineers if we have not improved it as architects. Like the 
Romans, we brought and maintained a system of justice that we 
tried to make even-handed and a system of administration that 
we hoped was impartial. 

Of course such gifts are not everything. They are the struc- 
ture, but not the heart or the brain in the life of a people. It may 
be that somewhere on our course we mistook the means for the 
end and, absorbed in our practical tasks, we failed to penetrate 
to the heart or soul of India. It may be that the government of 
one people by another can never be the best government in the 
long run, since benevolence and fairness are no substitute for 
national inspiration. It may be that social democracy itself will 
prove no more finally satisfactory as a solution of the problem of 
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human relations than the old imperial systems. I do not know, 
and [ am not trying to suggest answers to these great questions. 
But all the same I suspect that the new status of India has not 
absolved us from the necessity of asking them, and that they 
remain questions of vital importance to this country if it is to 
remain the fruitful centre of that complicated network of associa- 
tions and responsibilities that we call our Commonwealth and 
Empire. 

I began this talk at the gates of an old cemetery in Calcutta. I 
think that I will end it therefore with a little elegy in a Calcutta 
churchyard, because some day the long history book of the 
people of this country will be closed and future historians of the 
world will try to assess what they stood for and what they did. 
I do not want to anticipate what they will say. But, if the account 
had to be taken today (if, let us say, history were now put an end 
to by some atomic bomb even more devastating than that which 
the new civilization has yet evolved) I can think of one thing that 
we could at least say of ourselves: we certainly got about the 
world. We have been such wanderers that the mud of every 
country is on our shoes. It is quite an essay in geography to list 
the places in the five continents in which British soldiers lie 
buried: and we would need a new list for the British civilian 
cemeteries overseas. In all recorded history up to the present 
no people has ever so mixed its dust with the dust of the wide 
world. Eccentric, tiresome, interfering, if you like, but, surely 
too, adventurous, ingenious, courageous and enduring. And yes, 
for better or worse, very remarkable. 


The Listener 





2 


FREEDOM OF INFORMATION: 
A HUMAN RIGHT 


(Montague Burton Foundation Lecture, 
Glasgow University) 


6 March 1958 








of Faith recedes further into the distance, as the Age of 

Reason, though visible, falls steadily behind us, we move 
more certainly into the high summer of the Age of Credulity. 
There is no virtue in refusing to take account of what this may 
imply: for every man must somehow come to terms with the 
spirit of his times, even if the result is to be no more than a 
nodding acquaintance. So let me do the best I can, as respect- 
fully as I can, with the ‘Human Right’ that I have taken as the 
subject of my lecture today—Freedom of Information. 

Not all my hearers may be aware that birth has endowed them 
with this right. They may have thought, in a general way, that 
it is indeed a good thing that information and ideas should be 
freely exchanged and a bad thing that governments or any other 
powerful organized force should be able to impede that free ex- 
change for its own purposes. They may have recollected, on the 
other hand, that in private life, in the ordinary dealings of one 
man with another, we recognize that there are many occasions 
when particular things, however true, had better not be said, 
and many particular things which are better not said on any 
occasion at all. It would puzzle us, I think, to turn this feeling 
into a code of rights, or even a code of rights and duties; we 
should feel that occasions of difficulty were better ruled by the 
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undefined standards of decent conduct and good taste that are 
the real foundations of life in society. 

But there is a great deal more to it than that nowadays. 
Freedom of information became a universal human right in 1948. 
By Article 19 of the Universal Declaration of Human Rights 
adopted by the United Nations Assembly in that year there was 
included among our rather numerous birthrights ‘the right to 
seek, recelve and impart information and ideas through any 
media and regardless of frontiers’. So much for the general 
principle. Nor are we to think of it as something rather far down 
the list, as it were. I note that when, in October 1952, the 
Seventh Session of the Social and Humanitarian Committee of 
the United Nations General Assembly came to discuss how to 
define what freedom of information actually was, the delegate 
of the United Kingdom Government stated their views to be 
that not only was freedom of information and the Press a fun- 
damental human right and the touchstone of all the freedoms 
contained in the United Nations Charter but also that it was 
essential to the preservation of peace and the existence of 
democracy. As these are almost the same words as are to be 
found in the Preamble of the Draft International Code of Ethics 
for Journalists which has been drafted by a Sub-Commission of 
the United Nations, 1t seems that we must take this momentous 
claim as representing a view widely held by those who are able 
to deal confidently in these vast generalisations. But it makes it 
all the more important to know what the principle itself involves. 

Here, it seems, difficulties have been encountered. A great 
deal of trouble and time has been devoted to the task of defining 
our right, so as to make it enforceable. Definitions are tiresome 
things, and one may readily agree that there are many ideas and 
many principles that are not only incapable of precise definition 
but are also the better and the more fruitful for not being pre- 
cisely defined. But if we are to be told that we have a right, each 
of us as an individual, and that a Convention is going to be 
drawn up and entered into by the governments of respectable 
countries which will have the effect of securing to us the ob- 
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servance of that right, then it does seem absolutely essential 
that there should be a written statement of what the right 
amounts to, if it is to be of any use to us at all. Otherwise we 
might come to suspect that the whole thing was rather like a 
piece of mumbo jumbo—a phrase of considerable emotive power 
but not exactly meant to be acted upon. And here, I am afraid, 
I have a discouraging history to report. So far as I can make out 
the position is as follows. 

As long ago as 1946 the General Assembly adopted at its 
first session a resolution to the effect that freedom of informa- 
tion was “an essential factor in any serious effort to promote the 
peace and progress of the world’. Accordingly a Conference was 
held at Geneva from March to May 1948 which adopted, among 
other draft conventions, a draft convention on freedom of infor- 
mation. The United Kingdom seems to have been the original 
proponent of this. By the Spring of 1950 the Human Rights 
Commission had evolved, separately, the text of an article pro- 
viding for freedom of information, which was to be included in 
the international human rights covenant that it was drafting. 
Perhaps prudently, it recommended, however, that the Assembly 
should go ahead with the work of producing an independent 
convention on freedom of information. This advice was taken. 
In the Autumn of 1950 the Assembly appointed a 15-member 
Committee to prepare the draft of such a convention taking into 
account the text approved by the 1948 Conference at Geneva 
and the Assembly’s own work on the subject. The Committee 
was asked to report to the Economic and Social Council and to 
submit recommendations as to the advisability of calling a con- 
ference of plenipotentiaries to accept and sign the convention. 

Lake Success was the scene of this Committee’s meetings. It 
did produce the text of a draft convention and it did recommend 
that a conference should be called for the purpose of adopting it. 
But the Economic and Social Council did not feel that it could 
support that recommendation. The reason for its refusal to do 
80 was one that might well have been anticipated: the observa- 
tions of the different Governments, after studying the draft text, 
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showed such a ‘wide divergence of views’ that any general agree- 
ment on the basis of its terms seemed to be out of the question. 
The General Assembly did not return to this subject in 1951: 
so far as I know, it has not done so either in 1952. It looks as if 
this particular fundamental human right is likely to defy human 
expression for a good deal longer yet, if not indefinitely. 

To a student who takes the draft convention out of its pigeon 
hole and begins to read the text, one thing becomes clear very 
quickly. The subject is not a simple one. It is all very well to 
announce roundly ‘Information shall be free’. The trouble begins 
when one has to go on to announce that in certain circumstances 
(e.g. Articles 2, 6, 7, 8, 9 and 11) information is not going to be 
free at all. It is very well indeed to start with a preamble, ‘con- 
sidering that freedom of expression and the free interchange of 
information and opmions, both in the national and the inter- 
national spheres, are fundamental human rights and essential to 
the cause of democracy and peace and for the achievement of 
political, social, cultural and economic progress’. It is rather less 
inspiring to find the draft prescribing that the freedom to seek, 
receive and impart information and opinions without govern- 
mental interference must be held subject to whatever the law 
for the time being allows to the protection of national security 
or the avoidance of disorder or the safeguarding of youth (the 
category, did they remember? that silenced Socrates for good) ; 
or subject to whatever measures a government may think neces- 
sary to safeguard its external financial position and balance of 
payments ; or subject to whatever measures a government deems 
necessary to develop and protect its national news enterprises 
‘until such time as they are fully developed’; or subject to abro- 
gation in time of war or other public emergency ‘to the extent 
strictly limited by the exigencies of the situation’. 

Some people might say that the effect of these and other 
qualifications which the draft Convention includes is to with- 
draw the very title to this fundamental right at the only times 
and on the only occasions when the possession of it is likely to 
be really valuable. The protection of national security; the 
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avoidance of public disorder; the exigencies of the situation: 
these are the old general warrant or the lettre de cachet of ar- 
bitrary government rephrased in the modern jargon of popular 
administration. But that is not the line of criticism that I want 
to develop. I have too much sympathy with the men who were 
left with the hard task of trying to give shape to the proposed 
convention. What I am concerned with is the inescapable fact 
that if you are to bring the principle of freedom of information 
down to earth, if you are to get out of it something that is capable 
of being applied in practice in this twentieth century, you have 
got to hedge it around with a whole set of limitations and 
qualifications of this kind. For all I know, the draft has not yet 
got enough in it to satisfy the ‘widely divergent’ views of 
the proposed participants. Or, perhaps, it has too much. One 
could argue about its precise form for years: do so, and in the 
end there will emerge, perhaps, something that reflects with 
reasonable vagueness the contemporary practice of an honestly- 
conducted modern democracy. That would be better than 
nothing: but there arises a very serious doubt out of al] this 
refining whether these fundamental rights, so solemnly declared, 
do contain the true essence of revelation. After all, it is one 
thing to say ‘Thou shalt do no murder’: it is a very different 
sort of thing to say: ‘Having regard to the preamble and sub- 
ject to the qualifications and exceptions contained in Articles x, 
y and z, and to the suspensory power reserved at the end, thou 
shalt not commit murder.’ Each injunction may have its use. 
But whereas the one must rule the mind and heart by the bare 
force of a moral imperative, the other carries just as much 
compulsive majesty as a piece of municipal legislation about 
drainage or public health. Now, on which side is freedom of 
information: part of the machinery of civilization, valuable 
within limits, or the very breath of civilization itself? 

At this point it is only fair that I should make my own 
position clear. I do not think that freedom of information is 
usefully described as a natural right or a fundamental right. I 
do not think that freedom of information is a phrase that means 
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very much, taken by itself, except to a limited class of person 
and for a limited purpose. I think that it is of Importance: but 
against that I think that a very great many people in this country 
and outside it have got into a bemused state about the word 
freedom and that we are doing no good to our own future by an 
excessive reverence whenever its name is invoked, without go- 
ing on to ask ourselves from what there is to be freedom and 
what rule we are going to adopt in place of the constraint that is 
rejected. The rule of each man’s unconstrained will and choice? 
Well: but then how does he equip himself with a good will and 
a right choice? By education? Well again: but society educates as 
much as school. And what else can be the end of education but 
that of subjecting the human will to the compulsion of those 
forces which we know from all experience to be those that ani- 
mate and inspire it? Such is the self-imposed bondage of what St. 
Paul has called the ‘glorious liberty of the Sons of God’. Lastly, 
I think that the history of the draft convention that I have been 
referring to shows that a great deal of public-spirited skill and 
energy is being devoted to an attempt to codify the aspirations 
of a new international order according to the phraseology of a 
political philosophy that was never comprehensive in its for- 
mula and now defies any effective restatement. I hope that these 
are not just carping criticisms. But the cornerstones of a new 
world order are matters of moment to all of us, for if they are 
well laid they will support the society of the future. If they are 
not, it will crumble, and so will we. 

Why is it that in those first post-war years it should have 
seemed of great importance to try to formulate these generali- 
ties of philosophy? Mainly, I think, for two reasons that have 
no real connection with each other. The social and political con- 
vulsions of which the recent war was an appallingly violent 
phase have inflicted a profound shock on men’s thought and 
imagination. In the course of that war we saw dramatized on a 
vast scale the contemporary world’s abjuration of any common 
sense of humanity: a dramatization rendered the more effective 
through being served by our highly developed means of com- 
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munication, the film camera and the broadcast voice as well as 
the established methods of skilled and mtrepid reporting. To 
one part of the world the glare of Hiroshima may seem to light 
up for a moment the path upon which our feet have so far ad- 
vanced: others may find their archetype in the concentration 
camp, slave labour, mass deportation and mass execution: not 
originating with the last war, indeed, but, as it were, brought 
under the spotlight by the organized drama of the event. A 
pageant of man’s inhumanity to man, then, displayed on a world 
scale. What we have to take the measure of is a considered, 
theorised denial of any common bond uniting man with man, a 
denial of the brotherhood of man, to use a turn of language with 
which we are all familiar. All this has happened, to some extent is 
still happening, before our eyes: it has become part of the ex- 
perience of the world that we belong to and it is fated to remain 
part of its experience, a condition of its thought and imagination, 
until its memory has been exorcised by the coming of saner and 
happier years. I think it true to say that for the men of our time 
there must always be some darkness at high noon, there will 
always be a line of shadow against the sun. 

It is very natural that in the face of this experience men should 
feel that it is of vital importance to re-establish the claims of the 
individual human being. Somehow he must be equipped with 
the attributes that are denied to him by a theory of society that 
rejects his personal significance. The ancient and reputable doc- 
trine of natural or fundamental rights comes readily to hand, 
though I think that its earlier exponents would have been startled 
indeed to find freedom of information upon the august list. The 
roots of the doctrine are deep in European history and such is its 
vitality that it is still capable of putting out new shoots. I should 
not call it exactly Christian doctrine. For the inspiration of 
Christian teaching has lain, surely, in dwelling upon our duties 
rather than in spelling out our rights; and the only disaster that 
we should teach ourselves to fear is that which alienates the 
human spirit from the love of God. Such teaching hardly needs 
to assert, and might sometimes be puzzled to defend, a theory 
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of the inalienable privileges that attach to the event of being 
born a man. Still, a belief in natural rights restores to the in- 
dividual the dignity of being individual. Man is, at least, as Sir 
Thomas Browne said, ‘a noble animal’. 

Coincident with this search for basic law the world has had to 
absorb, at rather short notice, the effect of the sudden rise of the 
United States of America to world predominance. Of course, 
that was not really a new thing. There is a remarkable passage 
in De Tocqueville’s Democracy in America in which he explains 
the inevitability of the rise of the United States and Russia to the 
position of the two great political powers of the world. But for 
a number of reasons, including the historic American attitude 
towards external politics and our own deceptive eminence as a 
world power, the true state of affairs had not fully penetrated the 
general imagination. By 1945 and the succeeding years there 
was no room for doubt. Here I will venture a generalisation. 
Men are much readier to assimilate alien political theories than 
to adopt alien cultures. ‘That may be an indication of the relative 
importance of the two in the life of a people. However that may 
be, men love a success story in world affairs. If a State or nation 
rises, visibly and dramatically, to a position of great power, there 
seems to be an irresistible tendency to regard it as the posses- 
sor of some happy political patent which, once shared, will do as 
much -for each new licensee. History has not been altogether 
kind to these short-cuts. But, just as in the nineteenth century, 
it was hurrah! for a bewigged Speaker and two Houses of Parlia- 
ment and the ballot-box, so in the twentieth century it is hurrah! 
for the Declaration of Independence and the guaranteed rights 
of man—or, if you please, for a classless society, a single, all- 
powerful party, and the communal ownership of the means of 
production. : 

Obviously, many diverse factors have contributed to the 
success story of the United States, which in much less than 200 
years from their foundation have raised them to their present 
extraordinary position. I do not know that, off-hand, I should 

have regarded the philosophical basis of the Declaration of Inde- 
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pendence as one of the most powerful. I should be inclined to say 
that the inalienable rights of man have not necessarily been 
protected there more effectually than in many other countries 
at some other periods and that their future, even now, is not 
wholly secure; that the utility of this kind of philosophical 
premise-making as an approach to world politics still lacks the 
elements of proof. But, against this, I think that there is, so to 
speak, an American political folk-lore that, oblivious of the rich 
native generosity that lies at the root of American character, 
attributes an almost magical importance to a recital of the Rights 
of Man, and beside it a ready disposition in other countries to 
accept the view that there must be some peculiar power abiding 
in such an incantation. That makes it the more important to be 
certain in time what we mean by these fundamental freedoms, if 
they are to be put forward as the touchstone of the decent world 
that we are pledged to seek to bring about. 

But have they not, as has often been said, one outstanding 
limitation: they are negatives? They are not even the tremen- 
dous negatives of Sinai. Those, at least, were addressed to the 
major issues of individual conduct. These are addressed to 
governments and nothing else. They are just the thunders of the 
Opposition presented as abstract justice. They are a very good 
argument for harassing the government in power: but they do 
not do away with the necessity for government, nor do they 
make any real contribution to the solution of its problems. A 
man has an inalienable and imprescriptible right to life and 
liberty, you say: and you must not put him to death or 
imprison him, you add, without good reason. A man has an 
inalienable and imprescriptible right to produce a newspaper, 
you say: and you must not interfere with him or stop him, you 
add, except for a very good reason indeed. But what are the 
reasons? 

Historically, I would take the derivation to be clear. The 
American doctrine was taken pretty well direct from Locke: and 
both Locke and Jefferson were trying to rationalize—or rather, 
Sanctify—opposition to governments that they resented. Both 
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could start from the assumption that those governments were 
arbitrary or non-representative; and so they were, in the persons 
of James II and George III. Both could therefore advance to the 
inherent assumption of Whiggery that all government is suspect 
and all government action is likely to be bad: only, a government 
is likely to be rather less bad if its liberty of action is rigidly con- 
fined and it has no certain tenure of power. So be it. But in a 
modern democracy governments are not any longer to be thought 
of as arbitrary or non-representative. On the contrary, very 
great pains are taken to make sure that they are as representative 
as possible. The franchise is virtually unlimited and elections 
are recurrent. Governments so elected can at any rate claim to 
be the organized expression of the will of the majority of their 
countrymen. It does make a difference. The question is how much 
difference. The maintenance of life is a basic condition of human 
society: so is physical liberty. You may say that our representa- 
tive governments are not the more entitled to invade life or 
physical liberty because they may have behind them the weight 
of contemporary applause: though, even there, it is well to re- 
member that the modern legislative-executive State power 
creates at a breath punishable offences out of what our ancestors 
would have regarded as wholly blameless activities. But when 
‘we come to newer and less venerable liberties it seems to me 
that we must be critical in our examination of their claims, bear- 
ing in mind that we are not to think of representative govern- 
ments as a group of heartless courtiers but as trusted leaders to 
whom it has proved impossible to deny the right to exercise 
far-reaching control over many of the most important branches 
of civil life. I wish that one could know for certain what most 
people in this country really feel about governmental control of 
their daily lives. It is so easy to make assumptions which are 
valid for one class but not another, for one social tradition but 
not another. After all, in a country which has had such marked 
variations of social strata, most of us inherit from family and 
institution a folk-lore which tends to dominate our future ideas 
about such questions. But I suspect that this folk-lore is very 
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different for different classes, and one of the critical influences 
of division may depend on whether, to the class concerned, the 
action of State power has on the whole presented itself in the 
guise of champion or meddler. 

Now where does freedom of information stand in this analysis? 
And, first, what does it mean? Not perhaps quite so much as 
might be thought. It does not mean that we, as individuals, or 
even powerful newspapers, acting, let us hope, on our behalf, 
are entitled to be told what we want to know, when we want to 
know it, by our government. It has got nothing to do with the 
old outcry against what used to be called Secret Diplomacy. Nor 
does it mean that all government offices must always be at home 
to visitors. It is true that a democratic government likes to keep 
its public abreast of affairs, in its interest and theirs: criticism 
and comment in advance of decisions are likely to make for 
better decisions and may help to avoid an embarrassing retreat 
after the event. Besides, when decisions have been taken, they 
need sympathetic explanation, both to avoid misunderstanding 
and resentment and to help the general public to carry them out. 
[ have always thought that to be the true argument for govern- 
ments maintaining a public information service, even in days of 
party government. It is quite easy and sometimes necessary to 
twit them about spending public money on furthering their own 
partisan point of view: but, if the decisions of the government in 
power are to be effective at all—and our Parliamentary theory 
requires that they should be—I cannot see that it is in the public 
interest that it should be denied the obvious methods of getting 
them properly carried out. When all that has been said, the 
decision must still lie with governments and no one else how 
much they are to make public and at what point of time they are 
todo so. On this, as on many other subjects, Mr. Gladstone had 
the last word and on this, as on many other occasions, he said it 
ina great many words: ‘I may answer that question’, he once 
replied in the House of Commons, ‘by saying that I have not the 
least reason to suppose that it would be in the least degree 
advantageous to the public service that we should make any 
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such statement at any time whatever.’ And what is true of the 
public service is even more true of private life. There is absolutely 
no foundation whatever for the belief that the public interest in 
news dissemination justifies those intrusions on private grief, 
distress or humiliation to which we are becoming all too much 
accustomed. Professional ethics, as they are sometimes called, 
have got nothing to do with it. It does not follow that the re- 
porter is to blame, because he may be doing only what he is told 
to: but somebody is to blame when such a breach of ordinary 
decent feeling takes place, and, if it is not an individual, it is the 
standard or system that is simply not good enough for the duties 
of a responsible calling. As for the public, I believe that they 
would gladly go without their news rather than have it extracted 
by this sort of pestering or intrusion. 


Freedom of information then means, directly, that people who . 


want to disseminate news or to put forward opinions ought to 
be free to do so without interference from the government in 
the form of censorship, licensing or suppression. We have 
already seen that hardly anybody can go so far as to be 
absolute about it. An anarchist could: and so, I suppose, could 
an extreme liberal dissenter, who would say that the right to 
express opinions freely is more important than any of their con- 
sequences. Most of us cannot be as purist as that: we are in- 
clined to compromise by saying that restrictions on this sort of 
liberty ought to be enforced only in accordance with law. That 
is the line taken by the draft Convention of the United Nations. 
But nowadays law is not a static body of rules. It tends more and 
more towards being the formal expression of the will of the 
current government or of the party which it represents. Even 
under a rigid constitution this is likely to be so in times of crisis, 
and there are not many times that are not times of crisis in the 
present world. It is true that in a country with a long political 
tradition of freedom of expression laws that trench upon it are 
that much the more difficult to resort to and this will remain true 
so long as the tradition is actively valued by the public. But, 
when that has been said, I do not know that we get very far by 
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theorising about the conditions which justify an interference 
with this freedom. 

Indirectly, we are all interested in the free dissemination of 
news and the free presentation of opinions and ideas. In that 
sense the people who are in the business are in the business on 
our behalf. It seems safe to say that in a country such as our own, 
with a long and honourable tradition of Press freedom behind 
us, we value that freedom and do not want to see it impaired. 
But what seems to me important, and too often forgotten, is 
that this is only the beginning, not the end, of the story. There 
ls so much more to say. Accurate news, fairly presented, is a 
very valuable thing, but surely it is unreal to think that this is 
the heart of the matter or that the general public is particularly 
concerned to support exceptional privileges to obtain this and no 
more. Even the best reporting can only be partial and selective: 
even the best comment, if offered, is only a fleeting point of view. 

Most of us accept in a dazed way that there are few major 
events of which we know enough ta judge the significance and 
that we do not know and cannot know the reality of much of 
what has happened or is happening around us. Perhaps it is a 
reflection of this feeling that gives such an air of triviality to the 
handling of current events in some of the big circulation news- 
papers of this country. I am sure that they know their business 
best and that they judge rightly the taste of their many readers: 
but I wonder whether this is the sort of thing for which those 
who fought and sometimes suffered to establish the freedom of 
the Press made their struggle. 

Let us come to terms. What the public interest requires is 
much more than just to be told, ‘It is all right. The Government 
are not going to be allowed to interfere.’ If we are to live in a 
world besieged by the media of information—I am using the 
Jargon phrase which extends, of course, far beyond newspapers 
or what is covered by the Press—we want the assurance of a 
standard of quality in those who make themselves responsible 
for these powerful engines. We want knowledge instead of ignor- 
ance, some sense of history and perspective instead of a shallow 
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cult of the passing event, decency of feeling and good taste in- 
stead of pertness and triviality. Above all, we want to be allowed 
to protect ourselves from the pervading vulgarity and cheapness 
of tone that seem to be reserved as the especial scourge of the 
modern mass-produced civilizations. And if the media of informa- 
tion are to circulate ‘regardless of frontiers’, as the United 
Nations say they must, then we are interested in the standards 
of production everywhere—in French and American films as 
well as British films; in all broadcasting, wherever originating; 
to put it barely, in American comics. For on the standard of 
quality maintained by these things depends the tenuous future 
of our civilization. We hear enough—and rightly—about stan- 
dards of living. Is it not well to talk too about standards of feeling? 
In this country, if you do, you are likely to be called a prig for 
your pains, but I do not know that that much matters. What 
matters is that it is no good elevating the general standard of 
living if we are to debase the general standard of feeling. 

It is to be said for the United Nations that they have through- 
out sought to keep the idea of a high standard of conduct in 
information side by side with the idea of its freedom from exter- 
nal interference. Hence the Code of Ethics for Journalists, as it 
is called, which was drafted by a sub-Commission during a 
session in Montevideo in May 1950. It has since been revised 
but the future of the draft as an operative document seems some- 
what ambiguous. By present indications it may or may not be 
submitted in 1954 to an international conference of national and 
international professional associations and information enter- 
prises as a basis for an international code of ethics. 

All this sounds like some progress. But not much, when you 
come to look into it. First of all, if there is to be a code at all, it 
should be a code for journals, not for journalists. That is mainly 
a question of words. But it is not enough to stop at journals, as 
if news and information were all that mattered. Unscrupulous 
assaults on the emotions and the imagination, degradations of 
taste are worse even than distortion of news. The draft Code is 
elevated enough in tone to satisfy the most censorious critic. 
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But there is nothing very new about fine phrases when it comes 
to drafting a Code of Ethics. It would not be easy to improve 
upon the first three Resolutions of the Code of Ethics adopted by 
the International Advertising Conference at Wembley in 1924: 


‘We pledge ourselves: 

1. To dedicate our efforts to the cause of better business and 
social service. 

2. To seek the truth and to live it. 

8. To tell the Advertising story simply and without exaggera- 
tion and to avoid even a tendency to mislead.’ 


Even if it is a little odd ta find in Article IT of our draft Code that 
plagiarism ranks as a serious professional offence by the side of 
wilful calumny, slander, libel and unfounded accusations, one 
would not have thought that there was anything in the various 
Articles that would be regarded as obnoxious by those who 
claim the high privilege (in Article V) of conducting their opera- 
tions free from government intervention. But the history of the 
matter is otherwise. Although the revised Code was adopted by 
the Sub-Commission by seven votes to none, one of its cham- 
pions declaring it to be ‘one of the great documents of civilized 
mankind’, three members abstained from voting—the experts 
from the United States, the United Kingdom and the U.S.S.R. 
Their reasons for abstaining were different, but interesting. The 
expert from the U.S.S.R. thought any draft likely to be worthless 
that did not specify the two basic obligations of every journalist 
~—to fight for the maintenance of international peace and security 
and promote friendly relations among people, and secondly, to 
combat the spread of Nazism and Fascism and oppose all dis- 
crimination on grounds of race, religion or sex. While it is 
reassuring to learn that the information media of the U.S.S.R. 
have as their principal aim the promotion of friendly relations 
among peoples, it is not surprising that other members of the 
Sub-Commission found it difficult to include these apostolic 
functions among their general definitions of a journalist’s duties. 
The United States expert seems to have thought that there was 
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no real use in drafting a code at all. As he pointed out, general 
expressions are capable of meaning such very different things to 
people who operate what are fundamentally different systems of 
politics and society. The best that could be hoped for was a brief, 
noncontroversial code of rules which, it should be made plain, 
were to be the private arrangements of the journalists concerned 
and with which governments were to have nothing to do. These 
homespun reflections would break up most international con- 
ferences. Finally, the United Kingdom expert, while expressing 
the view that a good honest and experienced journalist hardly 
needed to be told what correct professional conduct should be, 
did not feel sure that he could or should take the responsibility 
of advising his fellow newsmen on their ethics. This is hard on 
those if there be such who, being journalists, have not yet the 
.ortune to be good and honest and experienced. 

I have been a long time over my tale. In the end it seems to 
come to this. Freedom of information in all media is a universal 
human right. It has been so since 1948. On the other hand we 
have not been told or been able to agree upon what that amounts 
to or what indeed it means. It is possible, but not very probable, 
that this will be cleared up in the future. Some attempt has been 
made to clarify the corresponding obligations of those who have 
been granted this freedom or confirmed in its enjoyment. But 
these obligations, if defined, are to be what is called merely 
moral, and the experts from the three major political groups 
concerned do not even approve of the proposed draft. 

Why is it important at this time to analyse these things? Let 
me end with an attempt to give my answer. We in this country 
have formed part of a great civilization—the greatest, it has 
been claimed, that the world has yet known. We did not make 
that civilization—more truly it made us—but we have made a 
contribution of much value to its development. It has enriched 
itself from many sources, but the two great streams of culture 
that cut its course were the Christian and the classical cultures 
of Greece and Rome. This civilization in its course has sustained 
the most varied forms of political and economic systems. The 
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present obsession with argument about these systems to the 
neglect of more significant forms is, I believe, a profound mis- 
take. Now the maintenance of all our civilization is threatened 
today: not only by alien and hostile influences from without 
but by a disease that we have bred from within. How gravely 
threatened we must leave it to the future historian to tell us or 
others—after the event. It is so easy in a time of change to be 
more conscious of the good we lose than of the good we gain. 
But two things at least are plain: much of modern society does 
not actively acknowledge the rule of Christianity, and our classical 
connections have been put aside. We are left to guide our ways 
by a vague ideal of social benevolence. All that is commonplace. 
But [ find little of value in the usual intellectual solution that 
follows the analysis of our debility by a brief announcement to 
the effect that what our civilization needs is a strong dose of new 
faith. You cannot hand out faith to people as a doctor writes a 
prescription for a patient. Nor do men experience this inspira- 
tion of faith because to receive it is a sound measure of national 
well-being. The spirit bloweth where it listeth, and no one can 
predict when or with what force that great wind is to blow again 
in Western Europe. In the meantime we may do well to relate 
our present a little more imaginatively to our past, and to re- 
member that ‘la trahison_des clercs’ has always lain precisely in 
this, that they have rejected the good that is because it is not 
the better that it might be. 

For the culture of a great civilization has astonishing power 
of endurance. Formed as it is by many influences over a long 
period and shaped as it will have been to respond to all that ex- 
presses most authentically the native genius of a people, it can 
give strength and beauty to their ways—more potently, I think, 
than politics or economics or even a missionary faith. I do not 
advocate that we should become over-conscious of our native 
culture. Itis a thing that we breathe like air, and, like air, it is a 
thing that we do not fully value until we are in danger of being 
deprived of it. But I do ask that we should not deny its existence 
—the unbought grace of life, the unreasoned richness of society, 
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and that we should keep clearly in mind that culture is fed con- 
tinually by the contributions of all these agencies of information: 
not only by the old-established agencies of the theatre and the 
Press, but by the new mass agencies of the film and broadcasting 
and television, of whose influence we know little except that it is 
immensely powerful. One thing that seems to me certain about 
them is that they are very different from the old agencies: differ- 
ent in their continuous presence, in their power of habit forming, 
in their direct and indirect appeal to the imagination and the 
emotions. They are not conceived in terms of argument, and 
their approach is not by way of the reasoning faculty. The 
machines multiply more rapidly than the talent that should 
service them. That could hardly be otherwise. Only some of us 
can be romantic enough to believe that a shortage of talent will 
be automatically corrected by an abundance of money. Superb 
vehicles for the transmission of ideas, it seems to me as little 
realistic to bring these new powers under one general category 
of agencies of information as to think that their relation to the 
State has been settled once and for all by the words of Milton 
and John Stuart Mill about the printing press. They are instru- 
ments of such potency that they could destroy in two generations 
the standards of civilization that it has taken centuries to achieve. 
‘After all, it is only entertainment’—are these ta be the famous 
last words of a great civilization? In his recent study “Television 
and Education in the United States’ Professor Siepmann writes: 
‘For centuries, in the western world schools and colleges have 
shared with the Churches a virtual monopoly in the inter- 
pretation and transmission of cultural values. Today the mon- 
opoly is ended. . . . The teaching world faces the stiff and 
enterprising competition, for the interest and loyalty of the 
masses of mankind, of these mass media of communication— 
films, radio, television, magazines and the Press.’ And so it does. 
Professors of the new culture, with no accepted standards of 
qualification, with no established curriculum, their tradition un- 
formed, their responsibility undetermined. Such agencies need, 
and we must hope that they will continue to receive, the direc- 
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tion of wise and public-spirited men. Nothing less will do. 
Certainly not codes of conduct nor declarations of principle. But 
we should be very chary at this stage, I think, of committing 
ourselves to any international agreements which tie the hands of 
a responsible Government from controlling or regulating these 
dangerous powers or which compel a State to admit within its 
frontiers the indiscriminate exports of another culture. These 
things are claimed in the name of freedom. We may find too 
late how great was the price at which that freedom was bought. 





3 


THE PLACE OF LAW 


COURTS IN SOCIETY 


20 August 1953 
(B.B.C. broadcast) 





begin: that is the first thing that strikes me about law 

reform. And I get the idea that I share that feeling with 
most of those who contributed to the series of talks I am now 
reviewing!. To discuss law reform among fellow-lawyers—that 
is one thing. We have a common field of reference and some- 
thing like a common method of approach: you can begin by iso- 
lating particular branches of law that all lawyers recognize, and 
after a detailed technical discussion you would probably end 
in substantial agreement as to which of the existing rules are 
the ones that obviously need amendment. 


Ss much to say, and almost impossible to know where to 


Wo 1s TO MAKE THE IMPROVEMENTS? 

True, the more difficult part is still to come; getting the 
alterations made effective. It could be done by act of parliament: 
but then parliament is too busy with other things to have much 
time for this sort of work. Some pieces of improvement, but 
certainly not many, could be made by the judges themselves: 
and there is a good deal of complaint in several of these talks 
that the superior courts tend to be hidebound and refuse to adjust 
old rules to general principles or to apply what is called a ‘new 
equity’. I will assume that they might do more than they do: but 
it still remains rather a specialised legal question to say how far 

1 Law Reform and Law Making, Heffer, 5s. 
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the judges are really at liberty to go and what are the branches 
of the law that need, as it were, a new look. I doubt whether the 
outside reader, the non-specialist, reading this series as a whole 
in book form, will feel himself much nearer at the end to an in- 
formed opinion about the many points involved. I would have 
said that he would not feel much direct interest in these ques- 
tions, if I did not always find myself underestimating both the 
interest that non-lawyers have in legal problems and their com- 
prehension of them. 

Still, my guess is that they will be looking primarily for some 
light on a more general theme, a theme which is indeed the 
concern of everyone. Is this a period in which it is urgently im- 
portant to achieve law reform on a wide scale? Some reform, of 
course, always: but is this a critical period such as, for instance, 
the period in which Bentham lived at the end of the eighteenth 
century, when the structure of the law was at once rigid and at 
the same time ill-fitted to mould the social forces of the day? The 
danger was that they would crack it to pieces. And, if this is that 
sort of period, what is the main direction in which reform should 
move? One thing not to do is to start this sort of discussion with 
the nineteenth-century notion that there is something good about 
reform in itself. It is better to keep two objects distinct: one, to 
make the law better, in the sense of more just, more humane, 
even, perhaps, more rational; the other, to change the law so that 
its shape can match new social and economic patterns. It is a 
happy thing when the two purposes coincide. There is no in- 
trinsic reason why they should: but either is a valid reason for 
law reform, because no system of law can be much better than 
the people it serves. 

It is plain that many of these contributors are anxious and 
uneasy about the state of law in this country. But before one can 
get down to the cause of this uneasiness and measure how far it 
is justified, it has to be said that we are accustomed to use the 
word law in the most ambiguous way. It ought to mean the 
whole system that prescribes a man’s enforceable rights and 
duties. But we have two separate sources from which these come. 
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One is the ancient rules of civil life which the judges have 
recognized in the courts and gradually worked into a system— 
though many of the rules are recent growths, applications of old 
principles to new circumstances. This source has the high title 
of the Common Law and Equity. The other source is the laws 
made by parliament. Judges apply both these kinds of law in- 
differently, but they do not approach the problems of applying 
them in the same way. One reason for this is that, at any rate 
since the seventeenth century, it has been the central function of 
the courts to act as guardians of what were supposed to be the 
ancient rights and privileges of the citizen under the common 
law. Keep the executive at bay; but keep a wary eye on the 
Houses of Parliament, also, when they pass statutes that pre- 
scribe new duties or abridge old liberties. 

Another reason is that, while the common law is a body of 
doctrine which with all its imperfections can be thought of as a 
rational and connected whole, not the wildest optimist could say 
the same for our body of statute law. The statutes as a whole do 
not share any common legal principles: often it is hard enough 
to find any general legal conception that prevails even in a single 
statute. There is a short and informative talk in this series on 
rent control, which illustrates some of the vagaries of legal 
principle that turn up in acts of parliament. Take the single 
problem of giving a tenant security of tenure. Under the Rent 
Restriction Acts (unfurnished dwellings) he gets it by being 
given a special statutory tenancy at a special statutory rent: 
under the Landlord and Tenant Act, which governs business 
premises, he may get a right to renewal of his lease at a rent 
fixed by the county court: under the Agricultural Tenancy Acts 
he can stay on, against his landlord’s wish but only on condition 
of having his rent determined by arbitration every three years: 
and, lastly, there is yet another system for a tenant of a fur- 
nished house. Now, sir, take your law pupil aside, and explain 
to him the principles upon which our law guarantees to a tenant 
security of tenure, with particular reference to the reasons for 
different methods in different cases. 
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When someone talks about law reform, you can never be 
sure whether he is thinking of judge-made law or parliament- 
made law. Lawyers tend to regard statute law as not quite the 
equivalent of real law, and consequently it is even more difficult 
for them than for others to get a comprehensive idea of our law 
as a whole. Not all the contributors to this book have succeeded 
in keeping clear of this ambiguity. One or two seem to me not 
to have allowed sufficiently for the fact that nowadays the rights 
and duties that affect ordinary lives are much more the product 
of acts of parliament and administrative rules than the product 
of common law. The balance has so greatly shifted, and it is no 
passing phase. But then it becomes rather unreal to issue warn- 
ings about the dangers of the law of this country stagnating or 
becoming too rigid for the new forms of society. Surely the 
greater danger is the reverse of this: that law is becoming so 
fluid, so malleable, so visibly manufactured, that it is ceasing to 
have the authority or significance of law at all. 

I quote this appalling paragraph from Sir Cecil Carr’s talk 
about the Town and Country Planning Act 1947: 


This difficult bit of law making was accomplished in a session 
which also saw the enactment of state monopolies for transport, 
electricity, and the purchase of cotton, vital constitutional changes 
for India, Pakistan, Burma, and Ceylon, formidable amendment of 
company law, and nearly sixty more statutes. ... 


And the Act was not self-contained; it delegated to departments 
copious powers of making regulations, orders, and schemes, even 
of prescribing “general principles’. The public statutes of 1950 
occupied 1,000 pages, the statutory instruments of the same year 
over 4,000. 


LosinG THE SENSE OF REVERENCE 

We pay for thus keeping up to date by losing the sense of 
reverence, which, just as much as logicality, just as much as 
humaneness, gives effective force to law. But at any rate we 
cannot talk about stagnation or rigidity. It can only be that part 
of law that is lawyer’s law, judge-made law, that can be accused 
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of dropping out of date and failing to adjust itself to changed 
needs and changed ideas. That must be the real complaint that 
some of these speakers want to make, that there is a great danger 
that this kind of law may not continue to play its old part—an 
important part—in the life of the country. They want to see a 
great effort made to rescue it. I think this is a real danger: more 
than that, I think it very probable that what they fear will come 
about: but to me the remedies suggested do not strike home 
because they do not aim at the real seat of the trouble. 

Here is one line of criticism: no adequate attempt is made, it 
is said, to bring detailed rules under broad general principles 
and to discard or restate some of these rules in the process. Too 
much precedent, too little principle—judgment by mandarins. 
But one has to make big assumptions if one is to look for salva- 
tion in this quarter. To begin with, you must assume that there 
are major principles at the back to which detailed rules can be 
made to conform. I do not believe that one can push that very 
far. The English common law seems to me rather short on phil- 
osophy and rather uncertain in logic. Its virtue has lain in other 
things: in its copiousness, in a strong sense of the practical, in a 
readiness to keep its nose to the grindstone. The theoretical 
study of law in text books and in academic teaching has grown 
greatly in recent years, and these are the quarters from which 
come the present criticisms that the law needs a thorough-going 
rationalisation and that its rules ought to be regrouped in a way 
that will give us a much more logical structure. This pressure is 
backed by learned men who know what they are talking about. 
Itcan only do good to encourage the courts not to be cramped in 
their approach to established rules, not to be over-reverent about 
precedents. 


STERILE ARGUMENT 

But I cannot see that this rationalising movement is an 
important thing in the future of the law. Much of the argument 
that it promotes seems to me sterile: indeed, when I follow some 
of the controversies about points of legal doctrine that the courts 
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are rebuked for not clearing up, I cannot help recalling those 
theological niceties that at once fascinated and enraged the early 
Christian fathers. Often it merely conceals inert thinking to say 
of something that it sounds logical but that it will not work: but 
our common law has had a long and peculiar development, and I 
have a strong suspicion that, if one did thoroughly tidy it up 
into a neater and more logical arrangement, a good deal of its 
special quality would disappear without enough compensating 
advantage. 

Here is a second line of criticism: the law needs a new equity 
to enable it to adapt itself to modern needs. I wonder if we really 
know what modern needs are? Certainly nothing calls for more 
powerful vision than the power to discern in which direction 
your own period is moving. Few people get beyond seeing, 
rather dimly, what has been the direction of the period that is 
just passing away. The law is no clearer sighted: for, in the 
nature of things, it has to follow, it cannot lead, the society it 
belongs to. Its strength lies in being a consolidation of the 
better social habits and, as social habits change, we have to think 
of law as always panting after them, a little in arrear. 

Allowing for this, I think I can discern some points at which 
our general legal principles jar on current sensibility. The im- 
pulses that have played such a large part recently in the shaping 
of society—the insurance feeling, the humanitarian feeling, the 
grievance feeling—do not find a sympathetic response in some 
of our established legal conceptions. These have rather a tougher 
fibre. We have been living in what one might call the Century 
of the Plaintiff: and earlier periods have been more like the Age 
of the Defendant. A number of things have contributed to this 
movement of opinion. The widespread use of insurance, so that 
people have come to feel that there is no loss or mischance that 
ought not somehow to be made good to the sufferer—by some- 
one else. Again, so much of industry and public activity is now 
conducted by large impersonal corporations with large imper- 
sonal resources—as it appears: it hardly seems even unkind to 
make them pay for every sort of damage that an individual may 
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have met with at their hands. And, lastly, there is the genuine, 
though often facile, humanitarianism that marks contemporary 
soclety—a spate of feeling that makes people indignant to be told 
that there can be grievances in all the dark and irresponsible 
record of human affairs which the law is not equipped with a 
remedy to put right. 

Yet there are other points of view which are not altogether 
out of fashion. We cannot permanently shape society in terms 
of Poor Old Joe and Poor Young Tom. English law used to be 
very conscious of the fact that the rights which it will recognize 
are not just a question of the fair thing between two individuals, 
plaintiff and defendant: there is the public interest to be con- 
sidered as well. It was a strength in the law that it was alive to 
this. Law is ultimately a question of public administration, and 
theorising only leads up to that final test. The public interest 
may often require, I think, that ideal remedies should not be 
pursued. Because, quite simply, life has to go on, and in a pro- 
gressive society it is better that grievances, if they are not vital 
grievances, should be forgotten, rather than put right at the ex- 
pense of public time and energy. Because, in a progressive 
society, it is on the whole to everyone’s advantage that things 
done should not be undone and that everyone should be able to 
count on this (in a busy world few things remain for long the 
sole concern of plaintiff and defendant), and because it does not 
always suit the public interest that certain things should be put 
right by the courts, even if they ought to be adjusted in the 
ordinary decencies of private life. 

All this makes me sceptical of the theme that we ought to 
bring law up to date by reforming established rules in the light 
of ‘natural justice’. To some extent that process is always going 
on. But it is not essentially a modernising process, and it certainly 
is not something that would be a new and revolutionary process 
in the hands of modern judges. There is nothing new about the 
prayer that those set in authority may truly and indifferently 
minister justice to the punishment of wickedness and vice and to 
the maintenance of true religion and virtue. But it is misleading 
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to treat these as simple ideas. In the affairs of a complex society, 
it is often impossible to discern which side natural justice is 
on: it is only while it is a general phrase that everyone agrees 
with it. There is no system that requires a sterner or more 
meticulous training for those who are to apply it, and a warm 
heart and a humane temper are not by any means sufficient quali- 
fication. Our established system is adapting itself to social 
change. If it is doing so too slowly, it is mainly because the 
changes are rapid and, as in all revolutionary periods, their 
direction is not clearly determined. I do not believe that judges 
will aid the development of the law if they try to force the pace 
by guessing at directions before society itself has made up its 
mind. 

Discussion about law reform ought to come round in the end 
to the question: what place are law courts going to occupy in the 
society of the future? I am not sure that it ought not to begin 
with this question, for everything turns on it. Obviously many 
traditional conceptions are going by the board, and it is an un- 
comfortable sight for lawyers. Professor Wade’s talk puts the 
predicament clearly. In the seventeenth century this country 
turned its back on the idea of a strong central executive, and we 
have taught ourselves to be proud of the achievement ever since. 
There was a settlement under which the Commons in parliament 
and the judges in the courts, working independently, were to be 
guardians of the rights and liberties of the individual citizen, as 
then understood, and each was to have power to block any 
attempt by the executive to trench upon those rights and liber- 
ties. Whatever the law courts did or did not do in the next 200 
years, they did carry out this part of the bargain, and men valued 
them accordingly. We have come back, unavoidably, to a strong 
central executive, and we live by order, decree and regulation 
and by act of parliament. Parliament and the executive have 
gone into alliance, and the law courts are pushed more and more 
into a corner of national life. 

It is no mean task justly to interpret and apply all this mass 
of law as it affects thejlife of individuals: but it would be unreal 
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to think of the whole conglomeration as a coherent body of law 
with coherent principles in the way that one ought to be able to 
think of ‘lawyer’s law’. This is no training ground for jurists. 
More than this, no one has yet shown how to find a place for 
courts of law in the centre of that stream of activity that makes 
up the life of a modern state. At present parliament and executive 
tend to by-pass them, or else to use them, as county courts are 
increasingly used, as convenient organs of administration. The 
non-legal, administrative tribunals that lawyers are so unhappy 
about are a recognition of a sincere feeling that law courts are 
not well equipped to take into their keeping the legal system 
of society as it is now developing. Their tradition of detachment, 
which has been such a source of strength in the past, now stands 
in their way. To treat statutes and acts of the executive with 
suspicious scrutiny, wherever they affect existing rights: to re- 
fuse to guess beyond the written word in acts of parliament: to 
be chary of giving any force of interpretation to their general 
policy: to regard questions between state and individual as no 
diferent in nature from questions between one individual and 
another—this attitude has made a real contribution to the his- 
torical development of the Commonwealth. 


SHAPING New Forms 

Nevertheless, I am left wondering whether the kind of state 
that we have now become will not need a new form of instrument 
to interpret and apply its law. These new forms will be shaped 
somehow. I think that there will be great advantages if they 
can be shaped in the law courts themselves, because they can 
bring to the work prestige and tradition: only, if that is to 
happen, both judges and lawyers will have to find rather a new 
approach to their ideas of what law is. It is likely to mean less 
learning, and more knowledge; not so much ‘pure’ law, but 
instead a real attempt to give a sense of life and meaning to the 
Welter that makes up the present sum of our duties, our responsi~ 
bilities and, sometimes, our rights. 

The Listener 
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of me. One is to second the proposal to adopt the Report and 

Accounts, and how gladly I do so in view of the great 
achievements of the Fund during the year; and with what brief 
words I would address myself to doing that. But the other thing, 
according to the agenda, that is required of me is to deliver you 
an address; and that requires something of rather greater sub- 
stance. 

The National Art-Collections Fund consists, even in spite of 
the recent resignations to which the Chairman has referred, of 
some 8,000 persons. Looking back on what we must now regard 
as the vintage year of 1930, its numbers have risen in its history 
to as many as 12,500. But neither of these figures is a very large 
proportion of the 45 million souls, if that is the right word for 
them, who make up the public of this country and who from time 
to time, even if in early and not always in voluntary circum- 
stances, are taken round our museums and galleries. 

But do not be dismayed by that. It has always been the thing 
to belong to an enlightened and self-sacrificing minority—seven 
agamst Thebes, 300 at Thermopylae, 600 at Balaclava, and 
nearly 9,000 in the National Art-Collections Fund! It was said 
before, when the numbers for a tight corner were thought to be 
too few, ‘The fewer men the greater share of honour. ... We 


| SEE from the agenda paper that two things are required 
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few, we happy few, we band of brothers;’ ‘and sisters’, I should 
add too, I think, in present circumstances. 

For that matter, in the fifty years during which this Fund 
has pursued its activities among the heroes and the heroines 
that it has thrown up, I think I treasure most the story of that 
sister who was concerned in the acquisition of Holbein’s picture, 
‘The Duchess of Milan’. You remember the story: in the year 
1909, in the early years of the Fund, the picture was threatened 
with retirement to America. Seventy-two thousand pounds was 
the sum which the then owner required to enable it to pass into 
the National Collection. The Fund busied itself with rescue 
operations. The Government was persuaded to find £10,000, 
but as the weeks had passed and time ran short the Fund was 
many, many thousands pounds short of the money required. And 
then, from a German watering place, there came the telegram, 
‘How much money do you want?’ ‘Forty thousand pounds’, they 
wired back, rather ungallantly adding, ‘It all depends on you’. The 
telegram came back, ‘I will give the £40,000’; and that £40,000 
was given and the picture, as you know, was acquired. That 
was one-third of the whole of that lady’s fortune, and her only 
condition was that her name should never be made public. 

Well, we in our humble way make our subscriptions, and in 
a much more important way your Committee of Management 
give their voluntary and unpaid services to managing the affairs 
of the Fund. But I think those things entitle us from time to time 
to say a word to the rest of the public of this country and to the 
Government of the day with regard to these matters with which 
we are concerned; and, as your Chairman’s speech has already 
indicated, this is a year in which plain speaking is needed. 

Take the two documents which have recently appeared, the 
Report of the Waverley Committee and the Report of the Stand- 
ing Commission on Museums and Galleries. Look round for 
shockers. If people ask whether you have read a good shocker 
lately, I advise you to put your money into purchasing, at 1s. 6d., 
the Reports of these two Committees, because the material that 
they contain is really appalling. 
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Take, first, the question of the export of works of art. It is 
not, I know, a thing about which to lose one’s sense of balance. 
This country in the past was a wonderful repository of the art 
treasures of the world, and we cannot be so nationalistic as to 
regard it as a disaster every time a great picture or other work 
of art leaves our shores. That is all true enough; the world must 
share its art treasures all round. But when one has said all those 
statesmanlike things, { think one has still a feeling of alarm at 
the amount of loss that has taken place in great works of art 
from the shores of this country during this century. 

[ got out from the Waverley Committee’s Report the figures 
that they give with regard to the loss of great pictures, and [ 
should like to remind you of these figures because they ought 
to be known and to be borne in mind by everyone. When the 
Curzon Committee sat in 1918, they found that in the years 
immediately before 1913—-before, in other words, the pressure 
of two great wars had borne upon our wealth and our ecoonomy— 
there had left these shores 50 Rembrandts, 21 Rubens, 5 Velas- 
quez, 11 Holbeins, 7 Vermeers and 29 Gainsboroughs. Since 
then, according to the Waverley Committee, there have gone 
45 more Rembrandts, 40 Rubens, another 5 Velasquez, 12 
Holbeins, 1 Vermeer and 48 Gainsboroughs. Unless our national 
collections are perfect and complete, no country can stand a loss 
of that volume and of that quality. 

What is done, or what was done at the date of that Report, 
from public funds to stem the flow? I ask you to have these 
figures also in your minds whenever this question arises. In the 
year of review, 1958, less than £80,000 was made available 
from public funds by way of purchase grants for all the State- 
aided institutions in this country. As the Committee say, that is 
rather less than half the income of one single American institu- 
tion. And of the £80,000, about £68,000 represented what was 
available for the purchase of works of art. 

The National Portrait Gallery had available annually £800. 
The British Museum—as my Lord has said, the greatest institu- 
tion of its kind in the world—had available £34,500 for 
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acquisition in all its varied fields. The National Gallery had 
available the sum of £7,000 a year, which, as the Committee 
say, contrasts somewhat piquantly with the year 1865, in the 
flood of Victorian prosperity, when there were private collectors 
of great wealth and great munificence, when the annual grant 
was, at any rate, £10,000 a year. So with all the change in the 
value of money and all the change in world prices, there was less 
being made available out of public funds for the National Gal- 
lery’s purchases in the year 1953 than in the year 1865. That is 
one side; that is the purchasing side. 

But much more terrifying is the account given in the Standing 
Commission’s Report about the condition of the care and main- 
tenance of our public museums and galleries. One cannot expect 
people to leave or to donate or even to subscribe for the giving 
of works of art to museums and galleries if they are not going 
to be properly displayed, properly cared for, and properly cata- 
logued. + 

Your Chairman has referred to some of the material which is 
contained in that Report with regard to the British Museum 
alone. That report, if you read it, is sown with similar references 
with regard to every public institution. You will find that not 
only is there this material with regard to the British Museum, 
which complains of ‘continued shortage of staff, lack of money, 
failure to repair the damaged galleries and to provide proper 
accommodation’, a situation that ‘is profoundly disquieting’ and 
may be ‘quite disastrous’—deficiencies in every department 
owing to shortage of money and staff—but you can find no 
different tale of lack of accommodation with regard to the Science 
Museum. You can find in regard to the National Gallery that 
‘of the thirty-six exhibition rooms which were open in 1939, the 
number still closed is ten’. You can find with regard to the Tate 
Gallery that there is no provision or protection from the danger 
of flooding. When there was a threat of flooding last year, 15 
galleries had to be put out of public use in order to house the 
treasures that might be threatened by flood. 

You will find with regard to the National Portrait Gallery 
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that the staff cannot cope with its proper work, that the London 
Museum is cramped for space, and a similar complaint is made 
with regard to the Imperial War Museum, and that the words 
‘woefully inadequate’ are used with regard to the Royal Scottish 
Museum. With regard to the National Galleries of Scotland, 
the ‘inadequacy has become even more marked’. The purchase 
grant has been raised since the Waverley Report, but itis still quite 
inadequate. There is hardly a page of this document that does 
not contain what is an indictment of the present condition of 
affairs. 

I do not know what you think about all that, but it makes me 
feel sick and ashamed, ashamed of the successive Governments 
since the war that have allowed this condition to grow, not with- 
out warning, and ashamed of a public that allows it to continue 
without explosion. It shows, I think—and we must go on com- 
plaining of this until it is mended—a failure on the part of those 
in authority to realize how profoundly conditions have changed 
in this country for social and economic reasons, so that the 
provision of proper moneys for the acquisition of art treasures, 
and the proper care, maintenance and display of the contents of 
museums and galleries, is an unconditional public charge. 

The day of the rich private collector has gone; the day of the 
rich man who can step forward with great sums of money to aid 
a particular acquisition or to found a new wing of a gallery has 
gone or is going, and there is nothing left except the labours of 
an association like yourselves, who band together and sustain the 
burden of what should be a charge on public funds. The burden 
of that responsibility has got to be accepted, and properly and 
fully accepted, soon. 

One realizes that, with all the pressure upon public funds for 
money in every direction, with all the claims that are inescapable 
for defence and the claims that are inescapable for the provision of 
greater material welfare for all persons in the country, there is a 
tendency to regard the provision of money for these purposes of 
which I am speaking as having some low priority. But it is not a 
question of priority at all. The provision of these things is an in- 
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escapable condition of any proper civilisation, and the provision of 
them must go hand in hand with the provision of other essential 
things. 

We used to have a tag at school from Juvenal, the Latin poet: 
‘Propter vitam vivendt perdere causas’—for the sake of mere 
living, to lose those things that make living worth while. That 
is the danger with which we are perpetually faced. 

You in your work, in the subscriptions that you give and the 
interest that you take, are giving things of value, but in the end 
beyond value, to the public of your country and to the future of 
the public of your country. These are not possessions which 
when they are presented to the nation go into dead hands; they 
go into living memories to form the background of people’s 
lives, if only they are properly displayed and cared for. 

These things, the great art treasures that go either into the 
central institutions in London or to the other capitals of the 
United Kingdom or to the provincial museums, are great weapons 
against two of the giant enemies that face our civilisation today. 
One of them is vacuity, and the other is violence. 

I sometimes think that the greater danger comes from vacuous- 
ness. I sometimes see this great sea of vacuousness lapping round 
the very rocks of civilisation. It is not a thing which raves 
or storms against it; it Just chuckles and sucks and laps, but in 
the end it undermines the strongest of foundations. It is some- 
thing that it is very hard to fight against. It wears a sort of per- 
petual and aimless grin, like a popular entertainer on television. 
It is a sea full of people telling each other to keep their fingers 
crossed or to keep their thumbs up and saying ‘Cheerio’ and 
‘OR’; and in the end it means nothing at all to anybody. 

Against that we set the great products of the art of the world. 
They may speak of an angelic or of a tragic vision, but at least 
they speak to those who understand them of life not lived ig- 
nobly. Into them have been poured all the piety and all the passion 
of the ages of human experience, and in them men with travail of 
hand and agony of soul have tried to express a sense of the value 
that is beyond the reach of time. 
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That other thing—violence—that desperate and blind anarchy 
of spirit which rejects all standards as it denies all truth; that 
great black storm cloud that hangs over the present world and 
hangs menacing in its darkness between us and the true brightness 
of our future. Against that, again, we may set the sense of 
reconciliation, reconciliation between the pressure of the imme- 
diate present and the movement that is beyond time, which is 
expressed in all great art and without which all that men have 
thought and dreamed and broken their hearts for is nothing 
but ‘confused alarms of struggle and flight, Where ignorant 
armies clash by night’. 

[ have great pleasure in seconding the adoption of the Report. 
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troubled by the difficulty of choosing a subject for an 
address to offer to an assembly of lawyers. As Iam going 
to make that very difficulty one of the texts that I dwell upon 
tonight, I will begin by saying that the difficulty is in part one 
of my own making. There are, of course, plenty of delightful 
subjects that lawyers can always explore happily together. How 
could it be otherwise, when we belong to a profession which has 
in the past been so closely entwined with the life and history of 
our country, which has teased so many brilliant minds with its 
curious art, ethics and learning, and which has been so rich a 
foundry of character? These are flattering reflections. And | 
think that there may be much in them to which flattery is not 
misapplied. But I sometimes feel that we turn rather easily down 
the by-ways that lead so pleasantly to park and manorhouse and 
old world cottages and the village green; and that there is some- 
thing to be said for keeping to the ugly modern highway with 
its roaring traffic and its straight harsh lines. At least, there is 
something to be said for that if we want to know where it is 
that we are all going to. 
There is, as it seems to me, an increasing difficulty in finding 
legal subjects that are at once interesting because they deal with 
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particulars and also interesting because those particulars carry 
some general significance. And, unless they have, recognizably, 
some general significance, legal particulars may invite ingenuity, 
challenge memory, or carry an immediate practical importance; 
but, on the other hand, they will not possess some qualities 
which we have always associated with the idea of Law in the 
past and, what matters more, some qualities which the type of 
civilization or society to which we believe ourselves to belong 
has always hitherto associated with that name. So I am going to 
say something about what I believe to be the cause of this 
difficulty, and suggest something that might help towards its 
cure; for to me it seems to be so much the most crucial factor in 
the study of Law today that, quite unfairly, it sometimes puts 
me out of patience with other things. 

We have been accustomed to thinking of Law as an institu- 
tion which justifies itself by its evident connection with what is 
wise, what is equitable, what is fair—in short, with all that 
range of epithet that seems to make it consonant with the dignity 
of a decent man that he should be ready to obey the Law and to 
adjust his conduct according to its requirements. And this readi- 
ness is looked for from him, even to his own detriment, even 
without the eye of authority or of his neighbours upon him. It is 
that belief that has made Law, with all its imperfections, a 
potent bond of society. With all its imperfections, it has been 
thought to represent certain principles of conduct, of human 
relationship, which have a permanent validity and which do not 
admit of alteration or reversal by any process of law-making or 
‘law-giving’, as it is quaintly called. If one could not hold that 
belief, 1t would be impossible, for instance, to regard the study 
of Law as a study of one of the great Humanities—a feat of 
memory, an amusing intellectual exercise, a study of social 
phenomena: all that, if you please, as well as useful vocational 
training: but not an initiation into one of the great Humanities, 
as our ancestors thought it to be. The Elizabethans, as you 
know, regarded a young man’s admission to an Inn of Court in 
London as equivalent to the undertaking of a University educa- 
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tion. The comparison is misleading, unless one allows for the 
limits of University education in the sixteenth century and re- 
members that an Inn of Court could serve as a school of manners 
as well as a school in the stricter sense; but at least it serves to 
show that modern English society has at its base the idea that a 
study of Law is worthy to serve as an introduction to civilized life. 

I spoke first of the study of Law, since I am speaking to 
members of the Faculty of Law in the University of Birming- 
ham. But Law must justify itself, too, and justify itself afresh to 
each new generation, as the bond of a society of free men. Unless 
they can accept it willingly and see it—not in every detail, but 
in general aspects—as informed by a spirit that is worthy of 
their respect, that carries indeed some sense of a majesty en- 
titled to their reverence, the bond of society is most disastrously 
loosened. It is very hard to see any relation between the petty 
and often dreary details that make up Law in practice and any 
elevated conception of duty to which men’s hearts can respond. 
But it is not novel to sigh: “To discern the law of God and the 
law of reason from the law positive is very hard.’ In many cases 
itcan only be a question of Yes or No, not a question of right or 
wrong. Yet it is the vital task of anyone who deals with Law, 
judge or legislator, to relate these very details to some system 
of ideas that is of greater value than themselves. 

[do not think that contemporary society is sufficiently alive 
to the danger of putting Law upon the assembly line. Respect for 
Law for its own sake is a slow growth. It does not come naturally. 
It has arisen out of many centuries of customs and beliefs and 
ideas which have gradually deposited the legal frame as some- 
thing upon which the flesh of society can fittingly hang itself. 
The vice of our modern democratic societies is that they trade 
upon the long established reputation of Law while they often 
market what are but shoddy goods. 

This is not a subject which is helped by metaphors. The point 
can be put in a question: have we not come to a time when we 
must find another name for statute law than Law itself? Para- 
law, perhaps: or even sub-law. Of course I am forcing the issue, 
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since many of the great landmarks of our social history have been 
placed by statute law and could have been placed by no other 
means. But I am exaggerating deliberately, in order to suggest 
to you two matters for your consideration. One is that we may 
need to review the usual line of division which puts on one side 
orders and regulations and, if you please, bylaws, and on the 
other Acts of Parliament and ‘judges’ law’. The former are 
commonly felt to be entitled to a lower status of authority despite 
the fact that both have to be obeyed. The formal ground of dis- 
tinction is that the maker of orders and regulations enjoys a 
delegated authority within a prescribed field, whereas the legis- 
lative body itself possesses independent authority and there are 
no limits to its field. Incidentally, in countries which enjoy the 
bracing restraints of a written Constitution this contrast loses 
its force. Itis interesting to speculate whether democracies organ- 
ized on this pattern are not likely to preserve a more vivid 
sense of the status and authority of Law than countries such as 
our own in which the principles of Rousseau seem at last to have 
found a home. But, however that may be, I want to stress the 
very great difference in psychological impact between law which 
is currently made before your eyes by people whom you know, 
as it were—orders in other words—and Law which is declared 
and interpreted as something established in the very bones of 
your society. For the present purpose the comparative excel- 
lence of two sources of law is irrelevant. It is the difference 
between the respective methods of creation that matters. Indeed 
we may assume as given that the intended purpose of statute law 
is to correct or supplement the Common Law when it is inadequate 
or has gone astray. 

And the second matter for consideration is this. So far as this 
country goes, it is only within, say, the last three generations 
that it would not have seemed absurdly provocative to dwell 
upon the kind of theme that I am illustrating. The Whig theory 
of the relationship of Parliament to the general civil law of the 
land established itself so firmly in men’s minds that it held its 
place some long while after the Whigs themselves had ceased to 
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be a domiant force in political life. Unless you think that 
Whiggism must always be a force in political life, but that it 
appears from time to time under other titles and with a different 
vocabulary. What do I mean by Whiggism? Probably not what 
a historian means. I mean a general way of thinking which, 
accepting the obvious necessity that there should be a supreme 
authority to make new laws for society from time to time and 
that the authority should be kept reasonably representative, 
holds that there should be a strong preference for a society in 
which each man is left so far as possible ‘to work out his own 
salvation’. 1 have borrowed the last phrase, I suppose, from 
Methodism. It is historically incorrect. But I think that our own 
times may have to face the question whether such a phrase does 
not more truly express what best there is in the Whig theory 
than the principles with which it was more currently associated, 
that trade will not prosper under Government regulation, that 
power corrupts, that the institution of property is the foundation 
of civil society, etc., etc. It is enough for the moment to point 
out that, so long as any recognizable theory persisted that gave 
common law and statute law a working relation with each other, 
there was nothing incongruous in using the one word Law to 
comprehend the corpus that consisted of the two. Each existed 
to supplement the other. Indeed, if you took a very ancient 
branch of the law, such as the law of real property, a lawyer 
might well have had to pause and think twice before he remem- 
bered whether some particular rule was laid down by Act of 
Parliament or was a native growth of the common law. The 
history of judicial interpretation of statutes serviceably illus- 
trates the point. Even as late as the eighteenth century it was 
still possible to question whether there were not some rules of 
the common law which no Act of Parliament could overrule. 
This speculation may seem vain to us, but it would not have 
surprised a medieval lawyer. Putting it aside, the Law Courts 
followed two main lines of approach. One was to give a decidedly 
cool reception to any statutory provision which appeared to 
interfere with existing rights or to impose new liabilities—the 
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so-called ‘strict? method of construction. The other was to 
rationalize freely for the sake of ‘harmonizing’ the provisions of 
a statute: a process which not infrequently resulted in an Act of 
Parliament being made to say, not so much what its makers had 
intended it to say, as what the judges of the day thought that a 
properly conceived Act ought to have said. Both methods of in- 
terpretation may have been carried too far, though they did good 
as well as harm: but at least they were an honest recognition of 
the fact that statute law and common law ought each to be re- 
garded as sharing the same nature with the other. It is only in 
quite recent times that the vitality of the judicial contribution to 
statute law seems to have declined into a patient exposition of 
the apparent. One can hardly be surprised, considering the 
density of the jungle which one is asked to treat as a wood. I 
noted that last year the Judicial Committee of the Privy Council 
were still able to quote from Mazwell’s Interpretation of Statutes 
(10th ed., p. 81): ‘It is in the last degree improbable that the 
legislature would overthrow fundamental principles, infringe 
rights, or depart from the general system of law without ex- 
pressing its intention with irresistible clearness.’ I am glad that 
this principle can still be treated as a reality in the application of 
statutes within the Imperial system, but it is, all the same, a 
large claim on the part of the Courts to require a sovereign 
legislature to state explicitly what it may not even be concerned 
to understand. 

Have we not then come near to a time when Law means little 
more to anyone than the vast and complicated mass of things that 
he is compellable to do or not to do by virtue of some Act of 
Parliament or some order or regulation which an Act of Parlia- 
ment has wished upon him? And, if so, can we expect people to 
care greatly what the Law does or does not require of them, 
except so far as for practical reasons they have to find out, to 
their peril or to their advantage? And can we expect people to 
give any willing adherence to such a system of law, except 
again for purely practical reasons: which, in this case, mean, 
in order to keep out of trouble? I wish that our leaders would 
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think more attentively about these things before they categor- 
ise our democratic civilisations so easily as ‘the Free World’. 
I know that it is held to make a vital difference that our 
system is imposed upon us by a representative law-making body 
which is liable to be changed from time to time by the process of 
popular election. But we may find we have comforted ourselves 
too long with the enormous simplifications that are involved in 
this defence. When the control of the law-making body must be 
entirely in the hands of one of two political parties, each of 
which, for the sake of survival, is forced to require an orthodoxy 
of political conduct and opinion from all its members; and when, 
in order to be elected at all, each party must devise for the 
electorate a programme of action calculated to appeal to the 
material interests of the greater number; it becomes increasingly 
unlikely that any general belief will survive to teach us that the 
system of law by which we are governed bears any recognisable 
relation to those ideas of equity and wisdom which most men 
would wish to see imprinted on the fabric of society. This 
gloomy conclusion does not bear upon the policies of any one 
party. It is a criticism of a social theory to which the system itself 
subscribes. 

Something has gone wrong. Some clue has been lost. I do not 
say that because [ quarrel with the content of our laws today or 
doubt that they represent a great improvement on the past. But 
what does seem to me to have become pretty plain is that the 
popular democracies cannot go on for long in the way that they 
have been doing, in which legislation is not only regarded as 
being an expression of the popular will but is regarded as need- 
ing no other justification than that it is such an expression, and 
at the same time retain a system of law which enjoys the prestige 
and the intellectual content of what stood for Law in the older 
forms of their society. We can put it this way: they will need 
their police forces and their magistrates, but they can hardly find 
much place for judges. 

I speak as if that was necessarily a sign of deterioration. Per- 
haps, however, I am influenced by professional feeling which 
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leads me to interpret as decay what is nothing but a natural 
change. Indeed, I think that a lot of people would disagree with 
my diagnosis and would say that it is inherently a better state 
of things when the law can constantly be moulded and remoulded 
at short notice to accord with contemporary social needs and 
social feeling. I think that I should myself agree with much of 
that if I understood what it meant or where it was to take us to. 
In the end I believe that it comes down to the old philosophical 
question which has divided Europe in modern times: is Law to 
be thought of as an expression of the general will of society, the 
better the law the more flexibly it changes in response to that 
changing will; or may we, however imperfectly, try to relate it 
to some other, more constant, less mundane, authority? Many 
modern societies have gone very far in pursuit of the first alter- 
native. Often for the best motives and often in such a way as to 
produce the most benevolent results. And often, fortunately for 
human nature, either alternative has recommended the same 
practical course of action. But. it is just that mundane view of 
Law which has effectively weakened the growth that we ought 
to have seen of the authority of International Law. For it is in 
the nature of things that that Law can bind only those who will 
allow it an origin that shares something of the divine. And, pace 
Rousseau, expressions of the general will of a single organized 
society make a deity so homely that there are few will do it 
reverence. Lawyers at any rate are condemned by the nature of 
their study to take a view one way or the other, and to make a 
choice between the two alternatives. Since I think that the first 
is in truth an impious view, since I believe that it sets up the 
image of man in place of the image of God, I would like to urge 
the second upon you as your choice: and to make some sugges- 
tions as to the consequences that should follow. 

Certainly it is a general feeling today, not merely a misgiving 
among lawyers, that Law as itis in our present time is not 
quite the kind of thing that we want to regard as Law: a feeling 
that the currency has somehow been depreciated. It expresses 
itself in various forms: complaints that there is a great deal too 
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much law, that it is expressed in incomprehensible forms, that 
the Parliamentary system for the production of statutes is highly 
defective, that the ordinary citizen’s rights are at the mercy of an 
insensitive bureaucracy of civil servants. Every one of these 
complaints could be made good to some extent, but I do not 
pause to enlarge upon what is already familiar. As familiar as the 
explanations why these things must be so: the increasing com- 
plexity of social organization, the necessity of social and eco- 
nomic planning for a society constituted as ours is, the sheer 
pressure of our circumstances. Just as town life has always needed 
more regulation by authority than life in the country, so, we may 
say, the whole of England is today a species of town, or, to be 
quite up to date, a form of conurbanisation. And there is a great 
deal of truth in this too. But in a sense all of this, both complaint 
and explanation, is a description of symptoms and is not an ana- 
lysis of causes. I think that the cause itself must be stated in very 
general terms. It is that the kind of law that you get in a country 
depends upon the kind of theory of society that seems to be at 
work in most people’s minds, and the ruling theory has under- 
gone a very great change in this country without any general 
recognition of the necessary consequences for what we used to 
describe with some pride as the ‘rule of law’. 

Do not let us therefore waste our energies by picking the 
wrong enemy. You would think, from the way that many people 
have talked, that the future of Law in this country depended upon 
the case of Crichel Down. Now I think that Crichel Down was a 
diversionary skirmish indeed, but certainly nothing like a major 
engagement. It illustrated in rather dramatic form a truth which 
hardly requires much drama to illuminate it—that the remote 
exercise of authority has a tendency to weaken the sense of per- 
sonal responsibility and that, in consequence, individual rights 
and claims are apt to get steam-rollered in the pursuit of a 
general policy. Anyone who has held high office in a large admin- 
istrative organisation would confirm the difficulty of avoiding 
this tendency in himself, if indeed anyone does wholly avoid it. 
But these are facts of human nature. When they have been 
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stated and allowed for, we are still going to have Government 
and bureaucracy and administration, because we must, and the 
‘rule of law’ is not vindicated in any substantial sense by the 
discovery that from time to time somebody in a large office has 
not been as careful as he should have been of individual rights. 
There is a dangerous strain of escapism in all the agitation about 
Crichel Down and the sins of bureaucracy. It may turn out that 
there are much greater sins at large among legislators and 
lawyers. 

Perhaps there is some instruction to be got from asking what 
is the origin of the belief so widespread among lawyers that 
they are the watchdogs of the private citizen against encroach- 
ments of the Executive. I do not want to asperse its utility: 
better be guardian for some purpose than none. But I think that 
it must originate in a state of society very different from that 
which is established today. I take it to be derived by historical 
descent from the seventeenth century and the Parliamentary 
struggle against Charles I. Each of us is a little Pym. And it is 
very true that the core of Parliamentary opposition to Stuart 
autocracy was a legal opposition, an opposition of lawyers based 
on law. It does not matter for the present purpose that, according 
to some recent historians, their law itself may have been some- 
what of the subjective order and those ancient liberties of the sub- 
ject which the Parliamentary lawyers fought to vindicate were 
neither as ancient nor quite as much liberties as they would have 
had the public believe. At any rate, they were heroes: and their 
principles and beliefs did in effect triumph with the Revolutionary 
Settlement of 1688/89. The terms of that Settlement were the 
work of Lord Somers, himself a lawyer. The popular interpreta- 
tion of what it stood for was that the rights and liberties of the 
individual citizen were guaranteed from arbitrary interference at 
the instance of Government or State, and that the power of 
making or dispensing with laws was safe from abuse, because it 
was henceforth to be safely at home in King and Parliament. 
There were even some who thought—mistakenly—that the new 
Constitution achieved a separation of the legislative, executive 
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and judicial powers. Hence the shape of the Constitution of the 
United States. But by the beginning of the nineteenth century 
the experiences of George III and George IV must have made it 
clear that there was in fact no Separation of Powers, and that 
the only means by which the Crown could pursue a policy of its 
own, should it desire to do so, was by working through a domi- 
nant party in Parliament, not in spite of Parliament. By now the 
question has ceased to be anything but academic. The historic 
possibility of a clash between Executive and Parliament has be- 
come an impossibility. There is nothing left but the political 
party in control of the House of Commons for the time being 
and having at its disposal by virtue of the control an unrestricted 
legislative power. In the exercise of that power it can override 
all individual rights and liberties, personal or proprietary, and 
it can make and dispense with laws. No wonder that the old 
respect for Law has begun to wear a little thin when we can 
almost hear the clatter of the printing presses that make and un- 
make it as we watch. 

If, however, we look to what lay at the heart of the seven- 
teenth century struggle between Crown and Parliament, it 
appears that what was at issue was not so much the constitu- 
tional place of the Executive in the government of the country 
as a contest between two rival theories as to the nature of society 
and of Government in relation to society. There was nothing 
mean in the conceptions of Charles and Laud and Strafford, each 
of whom was to die on the scaffold for his form of belief: in 
many respects their ideas were more elevated than those of their 
Parliamentary opponents, less selfish and partisan. It is not a 
mean thing to say and think that government is a divine re- 
sponsibility. But what they claimed, and what was denied to 
them, was that there was no Law that could stand against the 
decision of the sovereign power—the historic claim of every 
tyranny, however benevolent. ‘Kings, being absolute rulers, 
have naturally full and free liberty to dispose of all property 
whether in the hands of clergy or of the laity.’ That is Louis 
XIV speaking, a classic exponent of autocratic theory. But does 
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the current interpretation of the rights and duties of the sove- 
reign party in the House of Commons lead to any very different 
conclusion? Yet it was because that theory of Government was 
decisively and, as we thought, finally rejected, that it was pos- 
sible to speak of the liberties of the subject, of the rule of law, 
and to regard a detached and impartial system of law as one of 
the cherished institutions of the country. It may have been much 
less than that in the past, but the question is whether it ever can 
be as much as that in the future. 

Ultimately it becomes a question of faith, and the essential 
thing is that, if we are to choose, we should choose with our 
eyes open and before things have gone so far that there is no 
longer any choice. Before I end, I would like to mention one or 
two considerations which I believe that history has shown to be 
the recurrent issues that must be faced. I am speaking only dis- 
connectedly. 

First, is Law made for men or men for Law? If you are clear 
in your mind that it is better for a man’s moral nature that he 
should do the right thing of his own choice and not under com- 
pulsion of others, you will realize that every additional legal 
compulsion, however ‘right’, reduces his field of choice and 1m- 
pairs his true development. And you will be chary of accepting 
the claim that a thing is so ‘right’ in itself that men must be made 
to do it for its own sake. For that is to give a greater value to 
the abstraction than to the individual persons involved in it. 
When I was young and read in John Stuart Mill, I think, that it 
was a positive injury to a man to deprive him of the possibility of 
free choice and therefore of moral action, I read it with a smile 
of pleasure at a good debating point, while wondering at the 
odd ideas that philosophers think up. Now I have come to be- 
lieve that it is a profoundly true observation, the truth of which 
is painfully visible in some aspects of contemporary society. Yet 
how much of our legislation is ever purged by this test? It has 
been well said that Law is made for individual men and women 
and not for things, whether it be things of property or those 
more beguiling general substantives which cloak the realities 
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of human beings. None of these things matters in the last resort 
except as It serves to retard or to forward the development of 
individual persons. 

secondly, autocrats who regard themselves as interpreters of 
the divine will, and democratic legislative chambers who regard 
themselves as expressing the ‘general will’ or the ‘will of the 
people,’ are notoriously careless of means in the light of ends 
and of individual rights in the light of the general advantage. 
But an English lawyer is trained to recognize that means may be 
as Important to the cause of justice as ends; indeed that, in a 
sense, there can be no just ends where just means have not been 
employed. It is an impiety to think that the ends of human society 
are finite or that they can be finally assessed in terms of human 
welfare. I think, therefore, that lawyers have something of im- 
portance to say to Society, not something that is merely pro- 
fessional or technical, when they say that men must not be vain 
enough to think that just ends can be arrived at by any process 
that is a denial of just means. But in saying that lawyers some- 
times risk a misunderstanding. Society is not going to be saved 
by importing the forms and rules of judicial procedure into 
places where they do not naturally belong. On the other hand, 
its ways may be sweetened by a more lively recollection that 
there are certain rules of dealing between man and man, rules of 
fair conduct and good breeding, which are just as valid for the 
powers of Government as they are for the Court of law or or- 
dinary private life; and by the further recollection that Courts of 
law have a long and accumulating experience in working out 
and giving shape to those rules. 

Lastly, Law must have a theory of the relation of institutions 
to the State. Put it this way: do they exist by sufferance, claim- 
ing what is merely a provisional and subordinate loyalty from 
their members, or is their life and authority full and independent 
within their own field? Certainly, the English tradition has 
rested on the belief that in society a man has many loyalties and 
many masters and that the richness of social life depends on a just 
recognition of these varied claims—School, Church, University, 
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neighbourhood, industrial association, voluntary association 
of every kind and for every purpose. Of course, this sort of 
social federalism, if I may so call it, does not make for the 
most efficient government. It is not ‘streamlined’, in the sense 
of those who think that they can safely apply a conception of 
mechanical quality to the life of society. And so it is threatened 
from those quarters in which a belief in efficiency is a substitute 
for a belief in value. It is threatened too by that academic arbi- 
trariness which seeks to reduce the infinite complexities of 
human life to a series of logical propositions. And yet, surely, in 
this of all things the English tradition is soundly based, which 
sees in State power an agent for harmonizing and reconciling 
conflicting loyalties, not a conqueror that supersedes them. It 
ought not to be necessary to say more when one speaks in a 
University, since the independence of the University function, 
even in the days of ample State subvention, is so honourably 
established in this country. But even that, apparently, would be 
discarded at short notice if some of the recent comments of the 
House of Commons Public Accounts Committee were to be 
attended to. 

I do not believe that a theory of the independence of Institu- 
tions is anything different from a theory of personal liberty. It 
is a pity that so much emphasis, following a false lead from 
the United States, has been thrown upon the merely personal 
aspect of liberty. It is all very well to speak of the right of free 
association. That is the personal side of it. But the rights of the 
association are equally important and equally entitled to respect. 
Unless they are respected and allowed a free growth within their 
own field, there is no real scope for that individual freedom which 
in truth is nothing in itself unless it be that very thing by which 
the human spirit drags itself towards its own perfection. 

I have come to the end, as I was afraid that I should, with 
nothing said except generalities and platitudes, and nothing 
more to my credit than that I have brought them together in 
some order of arrangement. My excuse is that what is a plati- 
tude to one who is trained in Law can still be something of a 
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mystery to someone who has not that training. And today, I 
think, the history and traditions of English Law have not much 
meaning for those in whose hands is placed the effective control 
of this country. The remedy for that is not that more people 
should be taught law, but that lawyers should take a larger part 
in the conduct of public affairs. That itself will not come about by 
learning Law only. Just because it is, as I said at the beginning, 
one of the great Humanities, its study perpetually transcends its 
own limits and leads outward into other fields of human thought. 
There is a vast amount of hard and specialized knowledge that 
has got to be mastered; but, for all that, we look to the Uni- 
versity Law Schools to see to it that the study of English law 
does not decline into that excessive introspection which contem- 
plates only its own internal process. When you read Law then, 
try to read it side by side with other studies without which it is 
not fully understood—political philosophy, political economy, 
social and political history, perhaps, most of all, general history. 
For it will be brought home to you, I think, that while the forms 
in which the human dilemma presents itself are infinitely various 
and while those forms recur in a multitude of combinations that 
may encourage, fascinate, interest or even appal, the di- 
lemma itself seems always to be conditioned by the answer that 
you will choose to give the central question, what is the purpose 
and what the value of human personality? The huge engines 
that Society constructs must serve some purpose that lies out- 
side the fame of their inventors or the delight of their engineers 
in the spectacle of their technical accomplishment. Do not let us 
forget that Law is one of those engines. 
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life of the late Mr. Calouste Gulbenkian, drawn from a 

forthcoming book by Mr. Ralph Hewins, I am impelled 
by my own knowledge of the man to present a picture of him 
unrecognizably different from the one there displayed. Until the 
book itself has been published, it would be premature to offer 
any comments on its quality or the author’s use of his material. 
But since Mr. Gulbenkian was the author of a public Foundation 
from which will flow very substantial support for art, science and 
education in this country, it is well to recall one or two aspects 
of the man I knew with an intimacy that increased over a period 
of twenty-five years, with whom I was in regular correspond- 
ence and with whom I stayed a number of times during his last 
years in Portugal. 

He was a man of fine and distinguished manners. Not English 
manners or European manners which, if he had assumed, he had 
never assimilated, but the stately and rather elaborate courtesy 
of the East. Generally, it was a formal manner, not easy to 
penetrate. That made the effect all the more engaging when, as 
he did when he was happy and at ease, he abandoned formality 
for a style that was direct, simple and entirely personal. 


F TER reading the articles in The Sunday Times on the 


* 


Being at heart a good deal of the naughty small boy, he greatly 
enjoyed the occasional role of enfant terrible, the deliberate gaffe, 
the question to which there is no answer because it over- 
simplifies the subject, the innocence that is more disarming than 
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disarmed. These were, however, for his intimates, the very few 
people whom his fear and his nervousness allowed him to trust. 
For the rest he wrote and spoke a little in the style of one Eastern 
potentate negotiating a treaty with another. 

He did not like company or society, nor was he at all convivial. 
If he had to go into a public room he preferred to charge head 
down, thus to minimise the chance of catching anyone’s eye. He 
had no small talk, not knowing what it meant. ‘I am not mon- 
dain’, he used to say to my wife, stressing the obvious. But with 
him these things, to be approachable or to be unapproachable, 
were matters of choice which a man was free to make and, if 
necessary, to buy with all the wealth he had. He chose isolation, 
tempered by a few congenial contacts. It is one of the great 
vulgarities of our time that such a choice should make a man 
suspect. 

*% 
Nor did the choice make him either gauche or undignified on the 
few occasions when he invited or accepted company. He had his 
good manners, his odd charm and his intelligence to carry him 
through: though I can remember very well a restless look in his 
eye that suggested that he was only waiting for someone’s per- 
mission to get down. 

The articles conveyed no impression that the subject of them 
was a great man. Yet that was what Mr. Gulbenkian was. There 
are very few of them, and the adjective offers at best a descrip- 
tion, not a definition. 

An Armenian expatriate from the shadows of Abdul Hamid’s 
Ottoman Empire, he had taken the world of Western Europe as 
he found it, principally occupied in making money: and he had 
beaten it at its own game. But vast wealth, though for a time it 
gave him influence of a kind, could give him no political standing 
in those countries of his adoption. Indeed he had no ambition for 
it. His life had brought him into contact with many of the leading 
political figures in France and England, and I am afraid that his 
recollections were neither admiring nor respectful. Perhaps he 
had not seen them at their best. He was not a leader of men, 
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then, as great men ought to be, because his circumstances never 
suggested that he should be. 


+ 


Considering how difficult and exacting he was in personal rela- 
tions, it is strange that he roused and retained an affectionate 
loyalty in the small circle of men and women who worked for 
him. He was irritated by people when they gave in to him and 
rather contemptuous of them for doing so. He was equally irri- 
tated with them when they did not and inclined to be indignant. 
Yet the loyalty and affection were there, just because he was 
something so extravagantly out of the ordinary. This, I think, 
remains true, giving full measure to the disgruntled valets and 
dismissed secretaries who trailed in his wake. 

Why call this odd disagreeable person great at all? Because he 
had an unusual number of fascinating qualities developed to an 
unusual power. He had native intellectual force, unharnessed by 
logic and unabated by conventional reading. He had an enor- 
mous vitality, a nervous intensity, which charged his body and 
mind with electricity and set him to work upon anything he 
tuned to with a concentration that was frightening. It was this 
power of concentration that made him so formidable, all the 
more because, at any rate so far as concerns his adopted lan- 
guages, English and French, he had so small a gift of self- 
expression. And illogically, fumblingly, but with inhuman tena- 
city, he ground away at his problems, baffling and intractable as 
they were, until, exhausted, the very facts gave up the struggle 
and rearranged themselves to suit his vision of what his interests 
required. 


* 


This was the ‘structure’ of which he was so proud. He did not 
admire himself or his qualities or his powers—he was quite 
detached and humble about himself as a person—but he was 
very, very proud indeed of this intricate and complicated struc- 
ture—‘very simple, really’, he often said to me—which he had 
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built up as the fortress and temple of his wealth. The preserva- 
tion of this intact was to be his immortality. 

In his later years it became his obsession. I wish that it had 
not, because in the end it isolated him for good from the two 
countries which in all the world had done most to form him and 
to give him his opportunities, England and France; and Portugal, 
a pleasant and kindly refuge, could never take their place. But 
death duties and income taxes and exchange controls, which 
seemed to be all that post-war England and France had to offer 
to their former lover, were to him nothing but the moth and rust 
that were to corrupt his finely wrought treasure. He did not 
want to understand the reasons that made them necessary. He 
wanted instead to sulk and be unreasonable and, secretly, to 
hope that by some sweeping personal concession these erring 
. countries would absolve him from all the burdens but restore to 
him all the graces of their connection. This is not what hap- 
pened. 

He was a great collector and a great connoisseur. In him the 
first had led to the second, for he had learnt to find his way by a 
long process of trial and error, unguided by any native refine- 
ment of taste or delicacy of appreciation. What he must have had 
from the very first was a consuming love for beautiful things, 
particularly the things of tactile quality—coins and sculpture 
and Oriental cloths—and the impulse to assert his personal asso- 
ciation with them which makes the collector. I would guess 
from what he said at times that in the early years he had bought 
a great deal that he regretted Jater. But in time he got to know 
who were the real experts and how to use their knowledge and 
taste for his own purposes, and in the end he acquired for himself 
a wide knowledge in art matters and a fine discrimination. 
Collecting beautiful things was his passion: next to the ‘struc- 
ture’ it was to him the only satisfactory expression of his per- 
sonality. 

Mr. Hewins’s theory that he took to buying pictures as a 
compensation for an inferiority complex in his relationship with 
his wife seems to me nonsense. Mr. Gulbenkian was a collector 
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by the very essence of his being, because it was the breath of his 
life that he should find, appreciate and possess these lovely 
things. 
* 

He did really mean that he should be remembered by his collec- 
tions, assembled together, in some beautiful setting, and so 
speaking with one voice of the kind of man he was. I dare say 
that it was a very material conception, but there was something 
of the magnificent about it. That was what the collections were 
for—the coins and the bronzes and the ceramics and the textiles 
and the Egyptian antiquities and the pictures. 

The other day I went to visit the three rooms in the National 
Gallery at Washington where at the present time his pictures 
are admirably displayed. Most of them will be familiar here by 
reason of their long stay in Trafalgar Square. They are not one 
of the great collections of the world, but they are an astonishing 
record of one man’s discrimination and use of wealth. And they 
are only one of his collections, not, I would think, the one nearest 
to his heart. I am not sure that the Houdon statue of Diane, 
which on his death was appropriated for the Louvre by the 
French Government, did not to the end hold pride of place. The 
whole lower hall in his house in the Avenue d’léna seemed to 
have been designed specially to show it off. 

[have said a few things about my old friend because I was very 
fond of him and I knew him to be a very remarkable person. He 
never wanted to have his life written. His wish was that his 
strange, intense, unhappy life should be recorded by certain last- 
ing things which expressed him better than he could express 
himself. 

The Sunday Times 
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(Royal Society of Medicine’s Lloyd Roberts Lecture) 
80 November 1955 





the problem of communication. There seems some 

reason to think that, as our technical mastery of the 
means of communication increases, there is a corresponding de- 
crease in our power to employ those means in any way that is 
worthy of their possibilities. Whether this is more than a coinci- 
dence I do not know. What is at any rate worthy of remark is 
that we still appear to understand each other so little. 

If we lived in a less complicated, less interdependent form of 
society, the want of understanding might be of no particular 
importance. Earlier societies have got on, often happily enough, 
with a minimum of common understanding between their differ- 
ent classes and sections. Retrospect may to some extent flatter 
English society of an earlier age, but it was probably rather ex- 
ceptionally fortunate in the range of common feeling that 
united it, despite huge barriers or gaps. It would not have been 
altogether nonsense to talk of a common culture informing that 
earlier society: less misleading than it might be to talk of it 
today. Most of what now look like the prevailing causes—a 
general and dominant religious faith, a still unbroken association 
with the land, the influence of insularity, the sheer effect of a 
simple social organism—have ceased to operate, even though 
some of the institutions that were founded upon them may still 
survive. And at a period when our complex relationships make 
it essential that we should understand each other or perish, we 
understand each other, perhaps, less and less. 





Wee people are becoming more and more vexed by 
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If you do not have common ideas, you cannot have a common 
speech. That is, if the words that a speaker uses either do not 
mean the same thing to his listener as they mean to him, or, 
more simply, do not mean anything to the listener at all, there 
is either misunderstanding or no understanding. In either event 
there is no communication in any valuable sense of the word. It 
is hard enough for the specialist to realize this; but at least he is 
conscious of some necessity for a free translation, if he is to make 
himself generally understood. But the realization is harder yet, 
I believe, for the man of general literary education—the man, 
let us say, whose education was directed towards or culminated 
in the arts degree at a university. For the conceptions which were 
implanted in him by that form of education, itself derived from 
the common culture of the older Europe, assume a certain fixed 
relationship between words and ideas, and assume moreover 
that, because of that relationship, words, properly combined, 
are an adequate vehicle for the expression of ideas. Deny him 
the validity of that assumption and he becomes something of a 
lost man in the modern world. That sovereign instrument for 
communicating ideas, which he thought a bridge between his 
own and other minds, becomes only one more of those esoteric 
jargons in which specialists veil the sign language of their tribe. 
Puffs of smoke on the hill, knife markings on a tree, rock carv- 
ings of a forgotten pictogram. And, since many of the leading 
men in our public and professional life have been raised as the 
products of a literary general education of this kind, and there 
are even some who think it a good thing that they should have 
been, it is no wonder that the problem of communicating mean- 
ing, or, to put it another way, the problem of expounding ideas, 
is today thought of as a serious one. For these men may under- 
stand each other, if they listen, but it is very doubtful whether 
they possess the ability to make themselves at all generally 
understood. 
Essentially the problem is not one that turns upon a relation- 
ship between leader and led or between those who prophesy and 
those who are prophesied to. We live, of course, in a managerial 
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age, and management—political, social, or industrial—is very 
largely the art of communicating ideas in a persuasive form. But 
everyone has always lived in a managerial age of some kind. It 
distorts the problem to think of communication in terms of ‘put- 
ting things over’, an amiable method of getting one’s own way. 
So understood, the art of communication appears as little more 
than one of the techniques of public relations. It seems to me 
much more fruitful to approach the problem as a search for a 
modern art of generating ideas by a free exchange of them. We 
ought to try to gather together at any rate the cultured classes— 
pass the phrase for the moment without assuming that it is 
necessarily priggish—from the isolation which the specialisation 
of learning is tending to bring about. Because this isolation is 
a harmful thing, and it is something of a new phenomenon in 
European life. It is a very natural product of two things which 
press upon us all today—the lack of any agreed curriculum of 
general education, and the great additions to specialised know- 
ledge in so many fields, which give so few of us enough time to 
put our noses outside our own books. It is natural enough, under 
prevailing conditions: but more and more its effect will be that 
even the professional classes will understand each other’s con- 
cepts and language less and less, and the common ground of 
enlightened opinion on which so many people have stood firmly 
in the past will shrink to a negligible plot. So let us be upon our 
guard against this new threat of Enclosures! 


* 


This is rather too grave an introduction for the simple reflections 
that are to follow. But my own professional training has been 
in the discipline of the Law; and when the Royal Society of 
Medicine did me the honour of inviting me to deliver the Lloyd 
Roberts lecture, adding, considerately, ‘the subject is not neces- 
sarily medical,’ I thought to myself that it is sometimes more 
interesting to know how a thing works than what it does. How 
does a lawyer work? It might make some contribution to the 
mutual understanding between Medicine and Law if I were to 
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reflect a little upon the main influences that govern a lawyer's 
way of thought. Any worthwhile profession sets its mark upon 
a man just as surely as the ancient callings did—sets its 
mark upon his mouth and his hands and his eyes, and speaks a 
little through his voice. But apart from the physical uniform, it 
imposes, too, certain patterns of ideas or modes of thought, and 
unless these are fairly understood the language which is their 
vehicle of expression remains a foreign language. People used to 
speak of the three learned professions, the Church, Medicine, 
and the Law. Now university research has so much extended 
that Learning itself has become a profession. But how far do we 
understand each other today, where we hope to go, and where 
we would like to stand? 
7 

I believe that one of the noteworthy things about the lawyer in 
our present age is that the system of knowledge which consti- 
tutes his learned study isnot itself progressive one. Progressive, 
of course, is an equivocal term. But the world today is humming 
with the murmur of those who study and apply the expanding 
sciences and who see before them an unconfined field of experi- 
ment and discovery. Physics, Chemistry, Biology: I suppose 
that there can be few people who feel themselves to have reached 
some mastery of those subjects who do not feel at the same time 
that the work of the past was only a preliminary to the almost 
unpredictable developments of the future. Now to live and work 
in a world of that kind, which by the very terms of its existence 
is a revolutionary world, must be intensely exciting. And the 
excitement of those who understand what is going on communi- 
cates itself to the general public. You may have guessed already 
what I am going to hint at, that it does not communicate itself 
to me. I wish that it did. It is a depressing experience to attend 
some great ceremonial procession, with the crowd waving and 
cheering madly, and to feel cut off from the whole thing, neither 
able to see the procession nor to share the excitement. It is 
obvious, indeed, that the great advances in what for want of a 
better word I will call the scientific sciences are going to modify, 
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even to revolutionise, the conditions under which human life has 
to be lived. But it is not equally obvious that the alteration of 
those conditions will alter in any important way the terms of the 
human dilemma itself. No doubt an expedition will reach the 
Moon in due course, or some inhabited constituent of the solar 
system; but suppose none of the inhabitants has ever got further 
than writing the J/zad or Hamlet or King Lear or Don Qutzote? 

I speak as if the lawyer were the contemplative philosopher of 
the present day. He is not at all, at any rate in this country. Law 
is not a reflective calling: it can hardly afford to be, since its 
essential function lies in the discovery and application of practical 
rules which have to be treated for the sake of appearances as if 
they were universals. But all the same there is something rather 
unusual, something which might be characterised as introverted, 
about a profession in which the range of learning is, in effect, 
closed and in which a principle is the more treated as valid the 
more it can be shown to be ancient and long-established. Such a 
background should favour a certain conservatism and a certain 
detachment of outlook. It should favour, too, an almost desperate 
humanism as the best justification of our, perhaps, dying art. On 
the whole I think that this is what our background does. But 
since the lawyer revolutionary is himself a recurrent figure in 
the historical process, I take it that there is something in the 
legal discipline which produces by reaction the extreme antithesis 
of the normal type. 

% 

You cannot be a good lawyer unless you can cultivate good 
historical sense. The more you try to understand the reason or 
principle that lies behind any branch of our jurisprudence, the 
more you are forced to see that it is not Reason in itself but a 
_ decent rationalization of attitudes, moral or social, which belong 
to the history of our society. When I was a young man I used to 
get rather embarrassed by this. I used to think that it rather 
lowered the status of Law and of our learning in it. Now I do 
not feel quite the same way. It seems to me that the life of man 
in society is so complex a thing that good social habit which has 
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some root in the past, which is nourished by the emotional asso- 
Ciation of history, is a more valuable possession for the individual 
than a mastery of a dialectic which may be intellectually more 
satisfying. Not all of us in fact know much about history, and 
very few of us know as much as we should: but nevertheless I 
think it true as a generalisation that to the lawyer the history 
and the historical development of his country convey a more 
vivid sense of living and practical reality than they do to others 
who follow other callings. We are so often forced to see the 
present in its true light as a point of time in a continuous pro- 
cess which does not itself pause for time. That is a strength: at 
least it should give a certain richness, at the expense of a certain 
soberness, of tone. 
ik 

Most people think of the lawyer as a great arguer. Argument is, 
I suppose, the most typical weapon of the lawyer’s armoury. 
How much it governs his real thinking seems to me worthy of 
some analysis, since it may help to show how ambiguous a word 
‘argument’ is. On the one hand, undoubtedly, the administration 
of law consists in the application of principles to particular com- 
binations of circumstances. The combinations are regarded as 
new, the principles as given or at any rate as demonstrable by 
deductive reasoning based upon other principles. Deductive logic 
therefore plays a large part in the legal process, being employed 
alike by the advocate to present his argument and by the judge 
to support his decision. The decision as arrived at is arrived at, 
accordingly, as a demonstrated necessity: and this use of the 
logical process, which those trained in it have been taught to 
regard as infallible, satisfies the general conception of what we 
need of justice, that it should be certain, impartial, and, above 
all impersonal. We can say of the lawyer, then, that he is a person 
who is conditioned by his training to marshal the expression of 
his thoughts in the form of logical reasoning. 

Away from the Law Courts, this habit does not tend to make 
the lawyer a good controversialist. His method smacks too much 
of scholastic debate in the Middle Ages, in which it was essential 
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to success that one contestant should never allow the other to get 
away for one moment with a single uncertain premise. If he did, 
there was no breaking the chain of unchallengeable deductions 
that would soon be tied to it. So he cried 4? distinguo, and pulled 
the other back to the beginning. It was a good discipline for 
those who can attribute to words precise and definite meanings. 
But public controversy needs an altogether looser rein. It re- 
quires the impressionist technique. What is important is not so 
much where the other man gets to: what matters more is the 
significant effect produced by the whole arrangement. And to 
achieve the effect a few striking passages may be much more 
compelling than the logical consistency of the whole. 

Yet the interesting thing is that, though all lawyers instinc- 
tively resort to deductive reason to demonstrate their conclu- 
sions, it is in practice by no means the strongest part of their 
equipment. A professor of logic would find in even famous judg-~ 
ments some sad howlers—the undistributed middle, transference 
of meaning in the use of the same word, questions begged until 
they are in rags. And not only the professor of logic. Ask an 
intelligent member of the public to make a critical study of some 
well-known judgment and to give his comments. He would find 
much to admire—a good, if rather desiccated, style of prose, 
clarity of exposition, economy of expression, and a reassuring 
air of detachment: but what I do not believe that he would be 
impressed or convinced by is the reasoning itself. I do not say 
that he would fault it as the professor might; but I think that his 
readiness to be satisfied with the result of a trial would arise 
more from his satisfaction with the judge himself, the conduct of 
the proceedings, and the treatment of the witnesses, than from 
any feeling that the considerations which were ultimately held 
to be the determining ones were based upon the kind of reason- 
ing that he would himself be convinced by in the critical decisions 
of his own life. In particular, the distinctions upon which the 
result seems to turn often present themselves as somewhat un- 
real, not so much as points of substance as fine points of verbal 
distinction. " 
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Now most lawyers would find an answer to this kind of criti- 
cism, although they are not very ready to offer it. If it was 
offered more often and more explicitly it would help to a better 
general understanding of what is the true structure of legal 
reasoning and might mitigate the impression, quite widespread, 
that law must seem much more convincing to lawyers than it 
does to the outside world. The thing to be admitted is that Law 
is not in any Sense an exact science, indeed it is not in the modern 
sense of the word a science at all. Its material consists of the 
conduct and the affairs of living human beings in all the complex- 
ity of their relations, and its art consists in the application of 
certain generalisations, styled principles, to a particular com- 
bination of circumstances. These generalisations are themselves 
half moral, half practical: in each case the compound is produced 
more by perception than by rule. It is a mistake to suppose that 
logic based on verbal propositions can ever be much of a guide 
for this purpose, and I have the impression that lawyers more 
or less unconsciously accept that their formal process is not their 
real one. The real process, the mastery of which constitutes the 
abiding fascination of administering law, proceeds by the method 
of selection and arrangement. Once the picture has been com- 
posed by the artist there is indeed something inevitable in the 
resulting impression but, of course, the art has lain in the justness 
of the selection and the firm outline of the pattern. 

* 


Perhaps you will allow me to illustrate what I am saying by an 
extract taken from a well-known judgment in the House of Lords 
by one of the greatest exponents of the legal art that this country 
has known. The speaker is Lord Macnaghten; the period 1888; 
the setting a late-Victorian, foggy, lamplit Christmas Eve at 
Paddington; the subject a Gladstone bag lost at the station by a 
certain Mrs. Bunch. Mrs. Bunch is now at grapples with the 
Great Western Railway as to which of them is to bear the burden 
of the loss. This is how Lord Macnaghten deals with the prob- 
lem: 
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Your Lordships are familiar with the evidence in this case, and I 
do not propose to repeat it. It is enough to say that on the 24th of 
December 1884, at 4.20 p.m. Mrs. Bunch came to Paddington with 
a Gladstone bag and some other luggage, meaning to travel with 
her husband by the 5 p.m. train to Bath, that on her arrival at the 
station her luggage was received by a porter in the employment of 
the company, and taken by him to the platform for the purpose of the 
journey, and that the Gladstone bag was last seen on the platform 
with the same porter a few minutes afterwards. From that time all 
trace of the bag is lost. The porter and the bag both vanish from the 
scene. It was suggested by the learned counsel for the appellants, by 
way of explanation, that the porter was possibly one of a number of 
men picked up by the company for the day to meet the pressure of 
Christmas traffic. But I may observe, in passing, that so far as the 
public was concerned, there was apparently nothing to distinguish 
the casual helper of whom little, if anything, was known, from the 
regular and trusted servants of the company. 

On these bare facts standing alone it seems to me that there would 
be evidence upon which the County Court judge might reasonably 
find for the plaintiff, even if the company were not under the liability 
of common carriers as regard the lost bag. 

But then it was contended with much earnestness that it ought to 
have been inferred from the circumstances of the case and from Mrs. 
Bunch’s conduct that at the time of the loss the bag was not in the 
custody of the company for the purpose of the journey. It was said 
that Mrs. Bunch came to the station too soon—that she came before 
the train was drawn up—that she broke the journey, if the journey is 
to be taken as having begun—and left the bag in the charge of a 
porter who was then not acting as the servant of the company within 
the scope of his authority as such, but acting as her agent in his indi- 
vidual capacity, and that if this was not what she meant, it was an 
attempt on her part to saddle the company with a liability which they 
were not bound to undertake. 

It seems to me that there is no substance in any of these objections. 
Mrs. Bunch, no doubt, came to the station somewhat early. But the 
one thing that railway companies try to impress on the public is to 
come in good time. And considering the crowd likely to be attracted 
by cheap fares during the Christmas holidays, and the special bustle 
and throng on Christmas Eve, it does not seem to me that Mrs. 
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Bunch came so unreasonably early as to relieve the company who - 
received the luggage from the ordinary obligations flowing from that 
receipt. [t is impossible to define within the extreme limits on both a 
sides the proper time for arrival. Everything must depend upon the it 


circumstances of the particular case. But, among those circumstances, a 
the least important, as it seems to me, is the time when the train is “_ 
drawn up at the departure platform. That is, as everybody knows, a = 


very variable time. And it is a matter over which the passenger has 
no control, and of which he can have no notice before he comes to the al 
station. 

Then I think that there is nothing in the conversation which took 
place between Mrs. Bunch and the porter. Mrs. Bunch’s question was 
a very natural one: The answer which she received was just what 


might have been expected. Nine women out of ten parting with a =¥ 
travelling bag on which they set any store would have asked the r* 
same question. In ninety-nine times out of a hundred the same ip 
answer would be returned. I do not think that this conversation me 
altered the relation between the parties in the least degree. It seems a 


to me almost absurd to treat it as a solemn negotiation by which the 
lady abdicated such rights as she possessed against the Great ~ 


Western Railway Company and constituted this ephemeral and evan- i 
escent porter in his individual capacity the sole custodian of her . 
Gladstone bag. : 
Nor can it, I think, be said that Mrs. Bunch broke the journey by - 
leaving the platform to meet her husband and get her ticket. To take 
a ticket is a necessary incident of a railway journey. It is, at least, a “f 
very common incident in railway travelling for persons, who intend z 
to travel] in company, whether they be members of the same family x, 
or not, to meet by appointment in the railway station from which ct 
they mean to start, and it is certainly not unusual in such a case for Q 
the purchase of tickets to be deferred until the meeting takes place... . 
It was said that if everybody acted as Mrs. Bunch acted in this ’ 
case, railway companies would require an army of porters, and that , 
it would be almost impossible for them to carry on their business. I . 
quite agree, but I am not much impressed by that observation. I 


apprehend that if all travellers acted precisely alike, if everybody 
arrived at a station for a particular journey at precisely the same 
moment, though the time of arrival were the fittest that could be 
imagined, there would be no little confusion, and perhaps some con- 
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sternation among the railway officials. Whatever may be the result 
of your Lordships’ judgment, there is no fear that it will have the 
effect of making everybody act alike. Things will go on just as usual. 
The fidgety and the nervous will still come too soon; the unready and 
the unpunctual will still put off their chance of arrival till the last 
moment, and the prudent may have their calculations upset by the 
many accidents and hindrances that may be met with on the way to 
the station. And it is just because of the irregularity of individuals 
that the stream of traffic is regular and easily managed. 


Now there are several things that might be said by way of 
commentary on this specimen of judicial reasoning. I would like 
to draw your attention to one or two of them. First, though this 
may seem merely an incidental comment, the style is very nicely 
fitted to the subject. It is grave, without being portentous; it is 
admirably detailed, without being finicky; and at the same time 
there is, I think, at the back of it a gleam of decorous amusement 
that these sober legal propositions have to be marshalled and 
weighed to solve the problem of Mrs. Bunch and her Gladstone 
bag. Next, these paragraphs which seem to be no more than a 
recital of facts, or a rather quizzical glance at certain arguments, 
do in fact contain an exposition of legal principles—so much so 
that Mrs. Bunch’s case has become a leading case determining 
for good the kind of considerations that are to govern the loss of 
Gladstone and other bags at railway stations and the weight to 
be given to some of those considerations. But the legal principles 
are, as it were, built into the factual structure of the story itself, 
hot imposed upon it, so that the story seems to arrange itself 
naturally round them and to take its form and order from their 
intrinsic logic. (This quality of design is a quality common to all 
great artists, in whatever medium they work. They speak as one 
having authority, not as one bound by other men’s measure. 
They do not labour at odds with their material. A master of his 
art is a master of his means, and under his hands formless mass 
glows to clear outline and coherent shape.) And, lastly, the 
whole passage, though the careful simplicity of it is to some ex- 
tent delusive, is irradiated by a vivid common sense, the most 
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difficult of all qualities for the lawyer to incorporate into his 
work. 

I do not mean to level that as a cheap generalisation. It is 
quite true that in every calling which is primarily intellectual it 
is easy to reason oneself away from common sense. The Law is 
not singular in that respect, though its immediate application to 
the practical affairs of living throws its defects into the sharper 
relief. But common sense is not itself the highest of human quali- 
ties nor is it the final arbiter in our affairs. The lawyer’s problem 
is not understood unless it is understood as a problem, never 
completely resolved, of keeping his conclusions sufficiently re- 
lated to common sense without subordinating them to it. Per- 
haps I could describe his process as away from common sense by 
way of reason and then back to common sense to test the con- 
clusion. And his difficulty is enlarged by the fact that the Law, 
for all its portentousness, for all that it must affect to deal with 
the issues of life and death, of honour and dishonour, of fortune 
and ruin, is condemned to make its survey over a limited field 
which covers always much less than the whole subject. Tis 
consideration is admissible, that is excluded. For this purpose 
the Court may learn of a man’s motive, for that purpose it is to 
be treated as irrelevant. The human heart may be the prime 
mover in most of the combinations of events that come before a 
court of law’s review, but only a very limited acknowledgment 
can be permitted either of its existence or of its impulses. There 
would be little worth honouring in the Law if it could not relate 
jts judgments to a sense of morals, and yet we know that a 
court of law is not, and is not free to be, a court of ethics in 
itself. 

I do not criticize the ambiguity of attitude that is forced upon 
us by these limitations. Nor, I think, do most lawyers. No-one 
could practise law without realizing that some such limitation 1s 
unavoidable. It is not the purpose of this lecture to rehearse the 
reasons. Every case has to be seen as one step only in the process 
of administering justice, and administration creates its own 
necessities—of time, of good order, of what is in the true sense 
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triable and what is not. Law is essentially a generalisation—how 
can it provide even-handed justice if it is not?—and the rules 
and principles which we apply are the product of those general- 
isations. So, although we must dispute as to the application of 
the rules and as to the qualifications upon them that ought to 
be recognised, I think that we are conditioned to acceptance of 
the idea that in the Law we practise an imperfect art, and that 
the judgments which we pass, however profoundly meditated, 
are valid only within the terms which we ourselves impose upon 
the insoluble complexity of life. 


bd 


It is not easy to explain this attitude to the lay world, since it is 
the lawyer’s mystery. 

Ostensibly, the Law is portentous in its claims. But I do not 
think that any lawyer who is either sensitive or sensible feels 
that he is portentous in himself, despite the terms of expression 
which his subject almost forces upon him. Among the several 
forms of legal humour, much of it esoteric, you can sometimes 
notice a rather grim anger at the ambiguity of a position in 
which by the very condition of his calling the lawyer is pro- 
hibited from speaking, though he cannot be prevented from 
feeling. Often such expressions pass for a merely macabre or 
even ghoulish brand of humour, of a kind that professions do in- 
deed generate. Sometimes they are; but so to write them off is, 
I think, to miss a quality of feeling that has always seemed to me 
an important part of the make-up of a lawyer. Let me try to 
make good an instance or two of this kind of irony. 

There is a record of an eighteenth-century judge on assize at 
Stafford, who sentenced a man to death, as law then required, for 
uttering a forged bank-note. He charged him to prepare himself 
to leave this world for another where, said the judge, it was to be 
hoped that ‘through the merits and mediation of our blessed 
Redeemer he would experience that mercy which a due regard 
for the credit of the paper currency of this nation forbade him to 
hope for here’. Of course, you may take that in more ways than 
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one: the bland eighteenth-century philosophy of the Powers- 
that-Be; a small, macabre, private joke; or, as I think, a sudden, 
Swiftian flash at man’s unending inhumanity to man. 

Max Beerbohm attended Sir Charles Russell’s famous cross- 
examination of the forger Pigott during the sitting of the Parnell 
Commission. There were the three Lords Justice, as aweful as 
only Victorian judges, perhaps, could be: there was the pitiable 
Pigott, who was to kill himself a few days later, mumbling and 
stumbling in his exposure: and there was Sir Charles Russell, 
the most overwhelming man of his period, addressing him: ‘Come 
Mr. Pigott, strive to do yourself justice. Remember you are face 
to face with my Lords!’ Portentousness? mumbo-jumbo?—or 
one brief commentary on the whole judicial scene? 

Few lawyers can be quite easy in the reflection that the rights 
of a litigant who can afford to spend money on the presentation 
of his case are more readily safeguarded than the rights of one 
who cannot. “The gates of the Courts of Justice are open to rich 
and poor alike’; one judge has said, ‘so are the doors of the Ritz 
Hotel.’ The comment in different dress is much older than the 
Ritz: but I doubt if it will ever be repeated just as a joke. 

On one occasion, which has now passed into history, a few 
sentences on the same theme are said to have done much to bring 
about a major change in the law of the country. Up to the middle 
of the last century there were no divorce courts: marriage could 
be dissolved at law by one process only, the obtaining of a 

special Act of Parliament. Few people had time, influence, or 
money enough to resort to this: other persons whose marriages 
went astray and who desired a second union had the choice be- 
tween the crime of bigamy and the scandal of open adultery. In 
1845 a labourer was prosecuted at Warwick Assizes on a charge 
of bigamy to which he pleaded guilty. The judge, Mr. Justice 
Maule, sentenced him in these words: 


Prisoner at the bar, you have been convicted of the offence of 
bigamy, that is to say, of marrying a woman while you had a wife 
still alive—though it is true that she has deserted you and is living 
in adultery with another man. You have therefore committed a 
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crime against the laws of your country, and you have also acted 
under a very serious misapprehension of the course which you ought 
to have pursued. You should have gone to the ecclesiastical court 
and there obtained against your wife a divorce a mensa et thoro. You 
should then have brought an action in the courts of common law 
and recovered, as no doubt you would have recovered, damages 
against your wife’s paramour. Armed with these decrees you should 
have approached the legislature and obtained an Act of Parliament 
which would have rendered you free and legally competent to marry 
the person whom you have taken on yourself to marry with no 
such sanction. It is quite true that these proceedings would have 
cost you many hundreds of pounds, whereas you probably have not 
as many pence. But the Law knows no distinction between rich 
and poor. The sentence of the Court upon you, therefore, is that 
you be imprisoned for one day, which period has already been ex- 


ceeded, as you have been in custody since the commencement of the 
assizes. 


The prisoner was released. Only a few years later the require- 
ment of an Act of Parliament to dissolve marriage was abolished 
and our modern divorce court was set up under which divorce is 
obtained by judicial process. 


% 


[ have the feeling that the lawyer’s processes of thought, as I 
have presented them to you, are such as to make him rather a 
figure on the side-lines of the game as it is played today. But 
then Law itself, his native art, is coming to stand rather on the 
side-lines of modern civilization. His status is still a high one, 
but this eminence he owes in part to the very great value that 
was placed upon his calling in the earlier forms of our own 
society. He enjoys therefore an inherited prestige which is out 
of proportion to the current evaluation of the services which Law 
can render. The reason, I believe, lies in that change of attitude 
which is at once the cause and the consequence of the present age. 
There is not really much to be said for Law unless it is thought 
of as representing absolute standards of right and wrong, even 
at a far remove. But then that means that its fundamental rules, 
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whatever they are, stand above and independent of social needs 
and aspirations of the day. The function of the lawyer, you might 
say, is to reconcile the demands of human nature to the accept- 
ance of those rules. There are periods of historical development 
when men prize very highly such a service of reconciliation. I 
do not think that this is one of those periods. The vast possibili- 
ties of material change and advance have made men haughty to 
their institutions. Their institutions must serve them, absolutely, 
and they will not in any way serve their institutions. So be it: 
but a lawyer remains, first and last, an institutionalist, and the 
lawyer, his equipment a little rusty, his habit a little worn, not 
quite the tremendous figure of the past, stands compactly on one 
side, content to wait his turn. 


The Lancet, 7 January 1956 
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HEN we come to a Memorial Service we come to do 
We things. One is to say together some of the grave 

and beautiful words of the Church Service which, 
throughout the centuries, have been said when men, having done 
their work in the world, have turned to their rest, and by doing 
80 to link our dead friend with all those men who have gone 
before him. The other is, while the edge of memory is still fresh, 
to recall, in his honour, some of those special gifts, those indi- 
vidual graces, that made him the dear and remarkable person 
that he was. 

No one who knew or talked with or worked with Robin Cruik- 
shank would ever doubt his quality. The tributes that have come 
from his many friends all speak, in the essentials, of the same 
man, the same fine spirit; warm-hearted, eager, responsive; 
spreading, with a loving generosity, amongst his friends, his 
acquaintances, amongst everyone with whom he came into con- 
tact, the sparkle of his sense of fun, his wit, his original mind, 
the curious stores of his learning; gay in the time of laughter, 
gentle and sympathetic in the day of tears, the kind and untiring 
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mentor of the young and inexperienced, but resolute in opposi- 
tion to all that was brutal and overbearing. He was too true a 
man to wear a different face for different occasions or to feel the 
need to play for public life a part that was not essentially true 
of his private self. Unpretending himself, he had the gift of 
being the cause of unpretentiousness in others. For there could 
come a gleam to Robin’s eye, a certain purring to his voice that 
did not augur well for the pompous or the insincere. 
Whatever else he might have been, for nature was as lavish 
in equipping him with gifts as he in using them, we salute him 
today for what he was proud to be, a great journalist. He had 
come the full course, from the boy reporter on the Bournemouth 
Guardian, ‘a tall lanky youth with curly hair, a master of words 
with a wonderful memory’, as someone who knew him then has 
recalled, to the editorial chair, the chair that Charles Dickens him- 
self had sat in. Robin, if I judged him right, found in journalism 
mainly the cultivation and development of two arts; the art of 
achieving a wide understanding of others, and the art of com- 
municating to others the quality of that understanding. I doubt 
if journalism could have any purpose more worth-while. But he 
did not make the mistake of thinking that understanding is not 
ripened and enriched by learning. In his hard-strung life he could 
have had no great time for regular schooling, but he must have 
been a wonderful teacher of himself. He read tremendously, joy- 
ously, with an awed delight in contemplating the treasures 
which were there for the taking of the eager spirit; poetry, 
history, biography, letters, general knowledge and learning of 
all kinds. And what he read he remembered with a singular 
tenacity, not just because he was equipped with the technical gift 
of a good memory, but because the people and things he read 
about took life in his own mind and lived again in his joyous 
appreciation of them, so that one felt that he moved almost in the 
companionship of his heroes of real life, Shaftesbury, Abraham 
Lincoln, Disraeli, Charles Dickens, just as he seemed to move in 
the companionship of the great imaginative range of the charac- 
ters from Dickens’s fiction. It was even said that serious business 
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conferences sometimes found themselves sharing in the wisdom 
and guided by the immortal sayings of Mr. Micawber, Mrs. 
Nickleby and Mr. Pickwick. 

He found in his reading, what he loved to find in real life, the 
things to which his heart and spirit warmed; richness of character, 
even crankiness of character, the pulse and rush of great energy, 
the thrust of a high purpose pursued with devotion, compassion 
shown by the strong to the weak, consideration by the powerful 
for those without power. 

In those happy and productive years when he was correspon- 
dent for the News Chronicle in America, America where he found 
so many and such just causes for happiness, he used all his gifts of 
perception and sympathetic understanding to lay bare beneath the 
surface of the American character those rich veins of ore which 
prove just those qualities that he loved to find. He was never, I 
would think, a judgmatical man, not one caring greatly for this 

theory of human conduct or for that, but he belonged by some 
sort of instinct to that long tradition of the unphilosophical 
radical that will die out in this country only when it has for- 
gotten its own virtue. Robin thought that what was amiss with 
the world was not so much that this political system prevailed 
rather than that, or one philosophy or doctrine against another, 
but that there was still in the world too much for weeping and 
too little for laughter; still too many children in the world who 
had not come to their inheritance of happiness and ease and sun- 
shine and enlargement of spirit; too much of loneliness, and fear, 
and pain: and that a man’s life had not been ill-lived if he had 
spent his time, which so often meant his leisure, if he had drained 
his vital energy and used all his great gifts in doing something 
to put these things a little more to rights, and to bring, as he 
did bring, for so many people a little more of summer into their 
lives. 

Sometimes you can tell a man’s faith by the quotations he 
loves to use. I found two in his book on early Victorian England 
that I was reading the other day, which I thought were eloquent 
of Robin’s response. One was the saying that Lord Shaftesbury 
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used of Charles Dickens: ‘God gave him a general retainer 
against all suffering and all oppression’. The other I can re- 
member him quoting to me some time in the last war. I can 
remember the delightful roll of his voice as he spoke Shelley’s 
famous passage from Prometheus Unbound: 


To suffer woes which Hope thinks infinite; 

To forgive wrongs darker than death or night; 
To defy Power which seems omnipotent; 

To love, and bear; To hope till Hope creates 
From its own wreck the thing it contemplates; 
Neither to change, nor falter nor repent; 

This, like thy glory, Titan, is to be 

Good, great and joyous, beautiful and free. 


To be beautiful and free. As are, we believe, the released 
spirits of those good men who have served their time in the 
world, and, having left with their friends the memory of the 
warmth of their hearts, of the brilliance and richness of their 
gifts and of the loving generosity of their lives, have turned to 
take their rest and passed to where ‘beyond these voices there 1s 
peace’. And on that list, which stretches out forever, we, his 
friends, may gladly write the name of Robin Cruikshank. 
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over one hundred years ago. He had been mortally 

wounded two days before by a shell fired into his room 
in the Residency at Lucknow. His name is thus linked for ever 
with the famous defence of the Residency against a besieging 
force of Indian mutineers ; and indeed it is right that it should be, 
since that defence would never have been possible but for the 
combination of wisdom, forethought and inspiring resolution 
which was Lawrence’s last gift to the Residency’s defenders. 
Nevertheless the siege itself—the 87 days of Tennyson’s poem— 
had hardly begun when Lawrence died, and for all the poignancy 
of the last scene, of which the incidents fascinated the imagina- 
tion of Victorian England, his major services to India and to 
England are not to be measured in terms of military action or 
in the simple categories of defeat and victory. 

Yet the scene itself deserves a moment’s recreation. These 
were the first days of that formidable mutiny of the native regi- 
ments of the East India Company’s Bengal Army which shook 
the British power in India to its roots. All over North West 
India military stations had witnessed the murder of British 
officers by their own troops, in whose loyalty they blindly trusted: 
in the many scattered settlements of British civilians there had 
been burning, looting, and killing of men, women and children. 
Delhi was in native hands, and only a slender force on the Ridge 


Hore « LAWRENCE died on the 4 July 1857 just 


88 NOT IN FEATHER BEDS 


outside it threatened the great walled city. Cawnpore, 60 miles 
or so from Lucknow, had fallen in circumstances of savage 
atrocity. At Agra the British were shut up and powerless in the 
citadel. If Lucknow held, all might yet be retrieved. If Lucknow 
fell, it was more than possible that the British dominion in India 
would fall with it. But Henry Lawrence was in Lucknow, the 
best known and the most trusted of all the British leaders in 
India. 

And then the end came suddenly and in pain, his work un- 
finished, without assurance of any outcome but disaster. It was 
typical of the life of Lawrence, that much-tried warrior of God, 
that he should come to his death with no arms beneath him but 
his sense of duty, his faith and the love and veneration of his 
friends. There was that ‘sheet of flame, a terrific report and 
shock, and then dense darkness’. George Lawrence, his nephew, 
who was with him in the room, could see nothing for a minute 
because of the smoke and dust. ‘Sir Henry,’ he called, twice 
without answer, ‘are you hurt?’ The third time came the low 
reply, ‘I am killed.’ 

Yet death was not to close in upon him until he had rallied 
himself to give his last instructions for the safety of the garrison 
—927 British, 765 Indian, fighting men, with women and de- 
pendants—whose desperate predicament was his dying thought. 
Major Banks, whom he had chosen to succeed him, stood by his 
bed and wrote them down. They are brief, practical and soldierly. 
‘Entrench—entrench—entrench,’ one begins, and we catch over 
the years an echo of the agonised intensity of his care. Only one 
or two sentences have in them anything that is personal. His 
horse Ludakee is to be kept when the others are turned loose, as 
it is a present to his nephew George. His servants are to have 
one year’s pay. And then, ‘Put on my tomb only this—‘‘Here 
lies Henry Lawrence who tried to do his duty. May God have 
mercy on him’’.’ 

Famous words. But does anyone know what was in the mind 
of the dying man as he spoke them? He was among the noblest of 
God’s creatures, but do not think that there was in him anything 
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wistful or deprecatory or apologetic. You do not understand 
him or his profound influence on the best of other men unless 
you know that this was a man whose spirit was a flame. His 
friend, Sir John Kaye, the historian of the Sepoy War, spoke of 
him as a combination of Philip Sidney and Oliver Cromwell. His 
friend, disciple and biographer, Sir Herbert Edwardes, remem- 
bered of his earlier years ‘how his great purposes, his fierce 
will, generous impulses and strong passions raged within him, 
making him the fine genuine character we knew’. Years had 
tempered him, but for all that this was not a man who would 
die soliciting the merciful judgment of men. 

He was not thinking, I would say, of that sad and unsuccessful 
sortie on the road to Chinhat, a few miles from Lucknow, from 
which his troops had retreated in confusion, rallied only by the 
tall fizure who sat his horse indifferent to danger yet unable to 
choke back the cry ‘My God! My God! And I brought them to 
this!” He was not thinking of the earlier years when he and his 
young men ruled the Punjab in a ‘glow of work and duty’, or of 
the bitter ending of those years, his own dismissal by Lord 
Dalhousie, of all the Governors-General the one who least un- 
derstood and most profoundly misdirected the purposes of British 
rule in India. His mind had turned, I think, to search for some 
statement of the meaning of his whole life in India, and India 
had indeed been his life, and he wanted the epitaph on his tomb 
to sum up in these few words the significance of his life and 
service. He was echoing what he had written to a friend four 
years before at the very time of his own fall from power in the 
Punjab: ‘rely on it . . ., however folks in smooth weather may 
sneer at what is called forbearance and consideration, when the 
storm comes, then is felt the advantage of having something 
more than hireling service in favour of Government. I know I 
have failed, as all of us must more or less, aliens as we are: 
but keeping a good standard before our eyes, we may at least 
try to do our duty.’ In that sense he had kept faith until the 
end. 

There is one more thing to remember from Lawrence’s last 
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hours. I quote from Kaye, ‘His constant counsel on his death 
bed was “‘No Surrender’’.’ It was no accident that there lmgered 
on his lips the old defiance that was shouted from the walls of 
Londonderry. For Henry Montgomery Lawrence had had his 
schooling at Foyle College: and his mother was a Knox of 
County Donegal. 

Something needs to be said of the Lawrence family, for it may 
stand as a type of the materials out of which was built that 
astonishing creation, the British empire of India, ‘the monarchy 
of the middle classes’. Alexander, Henry’s father, was born at 
Coleraine, the youngest of several brothers. Three of them went 
off to America and all record of them was lost. One joined the 
Navy as a surgeon. Alexander, we are told, left home at the age 
of 14 and somehow betook himself to India to seek his fortune. 
At any rate in 1788, aged 17, he was on service there as a volun- 
teer and unpaid officer with the 36th Regiment. In all he was 
to spend 25 years in India and to retire after thirty-three years 
of a soldier’s life with the rank of Colonel, a ruined constitution, 
£3,500 for his commission and a pension of £290 p.a. for his 
wounds. 

There were twelve children born to the marriage of this brave 
and enduring man with Catherine Knox, six of them born in 
India. Of the seven boys, two died before manhood, one in Cey- 
lon, one in the West Indies. Every one of the others went out to 
India in his turn to make his career there, four with commissions 
in the Army of the East India Company, one to join its civil 
service. In effect their appointments formed their whole capital. 
And this is what their careers were to bring them. Alexander 
became a General of the Madras Cavalry, George a Lieutenant- 
General in the Bengal Army and a K.C.B., Richard, the youngest, 
retired with a Colonelcy: of the remaining two, Henry died at 
the age of 51, a K.C.B. and designated successor to Lord Canning 
in the Governor-Generalship, while John was to become Lord 
Lawrence of the Punjab and one of the only two members of the 
Company’s service or the Indian Civil Service to hold the appoint- 
ment of Governor-General. 
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Alexander, George, Henry and John were all sent to school 
at Foyle College, of which their mother’s brother, the Rev. 
James Knox, was then headmaster. The connection of the 
College with India in those years is on record. The Lawrence 
contingent apart, there were seventeen boys who went from 
there to serve in India between the years 1814 and 1834. By 
strange coincidence it was one of them, Robert Montgomery, 
who in 1851 joined Henry and John Lawrence in Lahore as the 
third member of the Board which ruled the Punjab from 1849 to 
1852. It was from Lahore that the three of them, sitting at 
Christmas dinner under the sparkling alien sky, remembered the 
‘two poor old Simpsons’ who had been ushers at Foyle College 
in their schooldays, underpaid and unregarded, and Henry made 
his proposal to the others: “Let each of us put down £50 and 
send it off tomorrow as a Christmas Box from the Punjab Board 
of Administration.’ So the kindly gift reached two old brothers 
in Londonderry; and a letter of thanks, written in a shaking 
hand and blotted with tears, reached Sir Henry Lawrence K.C.B. 
in Lahore. 

What took the Lawrences and their like to India was a system 
of patronage that surprises us today: but today people in their 
egalitarianism are as morbidly suspicious of privilege as they 
are morbidly respectful to examinations. If a boy was to get an 
appointment in India in the service of the Company what he must 
have was the nomination of one of the Company’s directors. 
Without it there was no way in: with it nothing more was 
needed except to take the passing out examination from one or 
other of the Company’s Colleges, Addiscombe for the military, 
Haileybury for the Civil, service. Even so, Cavalry commissions, 
such as Alexander and George received, were taken on direct 
appointment of the Court of Directors without any qualifying 
examination at all. The patron of the Lawrence family was a Mr. 
John Hudleston, himself 2 man of parts who had served the 
Company for years in Madras. 

Two things combined to provide India under this system with 
a body of administrators and soldiers of whom many were 
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unsurpassed in any period of history for their record of courage, 
benevolence, energy and devotion. One was the high quality and, 
sometimes, the inspiring influence of the men who taught at 
Addiscombe and Haileybury. The other was the exceptional 
character and ability of the boys who came forward from the 
teeming families of England, Scotland and Ireland to follow each 
other across the sea to this lonely but splendid exile. In the 
result they formed a service egalitarian in the truest sense, 
which could include the younger son of a Scottish peer in Mount- 
stuart Elphinstone and a boy from a lowland farm such as Sir 
John Malcolm. India was for them, as Kaye said who knew so 
many, the place where ‘every man had a fair chance, without 
reference to birth or fortune’. 

India had much to offer to these boys which they could not 
hope to find elsewhere, least of all in England, where the 
responsibilities of Government still lay in the hands of the land- 
owning class and the successful graduates of commerce and in- 
dustry. It could offer them a high scale of remuneration, though 
no longer the Nabob fortunes of the eighteenth century. It could 
offer them adventure, exploration, military glory and the rich 
sights, scents and colours of the East, so strangely potent to 
many of our Northern blood. Above all, it could offer them power 
on a dimension undreamed of at home, the right to govern 
almost as Kings, to realize themselves and whatever generous 
strength might lie within them in the care and protection of those 
whom they ruled and served. 

But it offered other things as well, familiar enough to Henry 
Lawrence and his generation: exile from home as a boy with no 
better hope than to return in middle age as a stranger, loneli- 
ness and isolation in distant posts. For many, an early death 
without record or achievement; for wife and child, either the 
long separation of return to England or ruined health and per- 
haps a corner in one of those cemeteries that were part of the 
furnishings of any British station in India. Try it by Lawrence’s 
own case. He was only 51 when he died, but physically he was a 
gaunt, grey, old man. He had never been free from the fever 
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which struck him before he was 20 while on service in Aracan. In 
that campaign upwards of one third of the whole army, Euro- 
pean and native, died of sickness in seven months. ‘Returned 
from Aracan, after the Burmese war, my dearest beloved Henry 
Montgomery, not 21 years old, but reduced by sickness and 
suffering to more than double that age.’ So ran the entry in his 
mother’s diary. His first child, the little daughter, he buried 
among the foothills of the Himalayas: his wife died at the age of 
45 at Mount Aboo in Rajputana, a victim of the climate and hard- 
ships of life in India. Such was the premium with which these 
men bought their Indian careers. 

It is not easy in this changed period of history to place Henry 
Lawrence among the other British serving in India. They were 
a small community, not many thousands in all, and each man of 
any note was tested again and again before the eyes of his 
fellows. What is certain is that they came to think of him as a 
man apart, as a leader among leaders, as the man who could 
bring something of inspiration to the relations between the 
British and the Indians they governed. If the long years of Bri- 
tish rule in India had ended in something more fruitful than 
polite abdication it might matter very much today to record 
what he, who knew Indians so well, had hoped that the outcome 
of it all might be. In one of his Essays he wrote that, with wis- 
dom, England might retain India as a ‘noble ally, enlightened 
and brought into the scale of nations under our guidance and 
fostering care’. We are too near the immediate events of 1947 
and what followed to say how far his hope was realized by the 
generations that followed him. In so far as it was, the credit lies 
with that conception of the duty owed by the alien race to its 
subject peoples of which Lawrence was an exponent at once ar- 
dent and compelling. The least pretentious of men, the policies 
he supported were the inevitable expression of his own character. 

It was a character of singular intensity. The British of the 
mid-nineteenth century who worked in India seem to have been 
exceptionally highly-powered. Their energy, the vigour of their 
thought and feeling, invest them with an air a little larger than 
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life. Not only was Lawrence of his generation, but also he was a 
man interpenetrated by his religious faith, to whom nothing was 
easy or unimportant and for whom the conduct of life was a 
matter of rigid self-analysis and discipline. Such a man grows up 
the hard way. Here is an entry from his diary: 


On the 28th of June I was thirty-nine years of age; more aged than 
that in constitution and experience. Yet I often feel very young; 
ignorant of much I ought to know, frivolous, unsettled and uncer- 
tain. I have seldom been idle, but always desultory. . . . I would 
like to make rules, but having so often broken them, I will simply 
try to look after myself as to Anger, Tidiness, Procrastination, 
Regularity. I pray God’s blessing on my weak endeavours as to the 
above. Desultory habits and thoughts, with violent passions, are my 
bane. 


I donot know anything that gives a better taste of his quality. 
You may not like it: sincerity of that introspective kind is some- 
what out of fashion. In his early years he was, I think, a difficult 
and perhaps rather priggish young man, and for many years he 
wore his religious faith with an air which is not wholly sympa- 
thetic. It is not warming to find a military cadet exclaiming after 
a ball, “What a wretched unprofitable evening! Not a Christian 
to speak to. All the women decked out with flowers on their 
heads and their bodies half naked’; nor is this note from one of 
his first stations in India much less austere, ‘I do not positively 
object to making a noise on the piano and still less on the voice, 
but to stand and applaud and look delighted when one’s heart is 
in bed is a great bore.” Miss Emily Eden, Lord Auckland’s 
sister, and the author of a series of letters from India which are 
notable for their aristocratic ill-breeding, had Henry Lawrence 
as her dinner neighbour during a Viceregal tour. His report was 
ungallant, if adequate: ‘she is loud and vulgar and talks only rot. 
Lord Auckland is a quiet frost-bitten chap’. 

Both Lawrence and his wife were strongly affected by the 
Evangelical teaching, narrow, intense and self-accusing, which 
ran through some sections of society, both in England and in 
India, in those years. As happens with young people, it did more 
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to mould their modes of expression than in the end it shaped 
their characters. Henry was not of the stuff of which orthodox 
theologians are made. The diary of his friend Lewin, a fellow 
officer on the Aracan campaign and a good Evangelical, often 
sighs over Henry’s failings—‘Friday, December 24. Distressed 
this morning with poor Lawrence. His temper is a scourge to 
him... . Sabbath, 26 March 1826. Lawrence does not seem to 
comprehend the doctrine of original sin.’ 

I should not mention these things, the rocks on which the 
fortress was built, if I did not love the memory of Henry Law- 
rence and if J were not aware that he came to be loved, almost 
worshipped, by the Indians and British among whom he spent 
his brave, laborious life. That flaming temper, that angry pride 
—it was not for nothing that his chief James Thomason nick- 
named him Gunpowder—was still to smoulder in the deep flash- 
ing eyes under the craggy forehead, but it was subdued to 
reserve its challenge for injustice and oppression. What men 
found in him was a brave man and a considerate man, judging, as 
he said, that sympathy and consideration were the precious in- 
crement of duty. And he was, in spite of the early rawness and 
Methodism, a man of gallant and chivalrous feeling. From what 
other source could have come his pregnant words ‘It is the due 
admixture of romance and reality that best carries a man through 
life’? 

There was an incident in the Lawrences’ life which is un- 
recorded except in letters. George, the elder brother, was cap- 
tured and held as a hostage after the murder of Macnaghten in 
Cabul and so survived the Afghan massacre of our retreating 
army. Later he was sent down on parole to carry to the relieving 
force Dost Mahomed’s terms for the release of the prisoners 
still in Afghan hands. Henry was serving with the relieving 
force. Since the Afghan terms which George carried were un- 
acceptable to the British General, he had to start back with little 
to expect beyond an unpleasant death on his return. Henry 
begged George to be allowed to take his place, pleading that as 
the father of four children his brother was the more valuable life. 
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‘That,’ George wrote to Honoria, Henry’s wife, ‘I could not 
allow.’ Honoria’s next letter to Henry is worthy of all three: 
‘And you offered to go instead of George, darling? I am glad 
you did; and I am glad there was no time to ask me, lest my heart 
should have failed. Had you been taken at your word my soul 
would have been rent; yet I should never have wished you had 
done otherwise.’ 

At the centre of his life was a deep sense of compassion. There 
are other qualities which are more valuable to lead a man to 
glory or success; but there is none which so becomes the ruler 
who is to hold authority over the lives of men. In Lawrence 
compassion was a stream which was fed by the growth of his 
experience, and, since he was a man of action, it issued in practi- 
cal achievements the effect of which long survived his death. 
There was his constant anxiety for the care of prisoners. Such 
care may seem commonplace now: it was very uncommon then. 
‘After a party at Government House in Lahore it was a common 
thing for him to say to the gentlemen “I am going down to the 
gaol: come with me and see the prisoners”’.’ When, in the last 
years of his life, he went to Rajputana as Agent of the Governor- 
General one of his first actions was to insist on visiting the gaol 
in each of the Native States. ‘The Durbar don’t like such visits,’ 
he reported, ‘but they are worth paying at all risks. . . . No 
officer appears ever before to have been in one of these dens.’ 

The Lawrence Asylums for the children of British soldiers 
serving in India were his remarkable creation. His heart was 
moved by the wretched conditions in which these children were 
brought up among the military cantonments and by their high 
rate of mortality. He planned to set up schools in the healthy 
surroundings of hill stations to which these children could be 
sent, He was thirty-nine when he launched this scheme, a Major 
of no great standing in the Political Service. To its support he 
devoted year by year a large slice of his private fortune. Accord- 
ing to one account it was his children and the Lawrence Asylums 
that he commended to the care of Government when he lay on 
his death bed at Lucknow. 
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These schools were indeed a rich legacy of Lawrence’s com~- 
passion for the children whom he saved. Probably no one but he 
could have started them at the time: but, once started, they 
prospered and for generations after his death there were Law- 
rence Asylums at Sanawar, the first, and at Murree, Mount 
Aboo, Ootacamund and in the Neilgherry Hills. It was in 
character that Lawrence himself should seek to disclaim the 
credit. Writing to the proposed historian of the Asylum scheme 
he says, “The less said in the history about me the better, but 
give the credit to my brothers George and John, to Edwardes, 
Hodson and others. .. .’ 

I do not know anything more eloquent of Henry Lawrence’s 
compulsive power for good over other men than the record of 
those who helped in the furtherance of his plan. The largest 
single contribution was a gift of £10,000 from Ghulab Singh, 
the cruel and crafty Maharajah of Kashmir. When Lawrence 
fell from power in the Punjab and had lost authority to help or 
hinder, the same Ghulab Singh sent a further gift of 25,000 
rupees for the Asylum in his honour. And the Hodson to whom 
Lawrence referred was the famous leader of irregular cavalry, 
the grim executioner of the Mogul princes at the fall of Delhi. 
It is strange to find this formidable and rather sinister man at 
work drawing up the designs for the first children’s school at 
Sanawar. 

It was John Lawrence, the future Viceroy, who was to bear 
the title Lord Lawrence of the Punjab. He deserved it, if only 
for his immense service in controlling the North West of India 
during the crisis of the Mutiny. But, official titles apart, it was 
Henry who founded in the Punjab those conceptions of British 
rule which gave to it so individual a place in the history of our 
administration; and to Henry his work in the Punjab was the 
cause and justification of his whole life in India. In a sense all his 
previous service had been no more than a preparation to equip 
him for his task—the campaign in Aracan, where he had first 
Soldiered with the Sepoy; the happy five years in the Revenue 
Survey, under Mertins Bird, covering Rohilkund and Gorakhpur 
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and learning in the freedom of camp life the thoughts and ways 
of the Indian village, which were in the end the thoughts and 
ways of India; the difficult and thankless service at Firozpur 
and Peshawar as a junior political officer with the Sikhs; and then 
the two years of isolation as Resident at the Court of Nepal in 
which, now a man of experience, he had leisure to think over 
what he had seen and to shape some rough philosophy of the 
true relations between the British and the Indians. 

It was a simple, uncomplicated philosophy, worthy of a Christ- 
tian and a gentleman. Its originality lay less in the ideas than in the 
fact that there were not many people before him who had thought 
it of any supreme importance that they should be applied in 
practice. His misgivings were not about the propriety of British 
rule in India nor, so far as I can see, did his mind occupy itself 
with speculation as to how or when such rule could be brought 
to an end. In that he was one with his contemporaries. He and 
they knew too much, probably, of the recent history of India: the 
anarchy of the eighteenth century, the pitiless devastation brought 
about by the wars, raids, robberies and looting that seemed to 
be endemic in the unhappy land. It was the sheer necessity of 
combating these if there was to be any prosperity in any part of 
India that had first stimulated and then established the British 
trading company as one of the sovereign powers of India: and 
the power which had out-faced the French and overthrown Tip- 
poo Sahib in Mysore and at long last reduced the Mahrattas was 
by force of circumstance the most formidable of them all. Law- 
rence was acutely aware, as others were not, that its strength lay 
mainly in the magnificent fighting quality of the Sepoy Army 
that was forged by Wellesley and Lake. 

Where Henry Lawrence differs from many of his contempora- 
ries was in his reading of what was due from the dominant power 
to those whom it both bullied and protected. To him it seemed 
that we threatened the whole basis of native life by an approach 
that was both radical and uncomprehending. No one was more 
passionate than he for the defence of the oppressed, ‘the friend 
of everyone who was down’: but then he saw, with a sympathy 
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of vision denied to many others, that when the whole structure 
of a native society is overthrown, when land titles, the basis 
both of wealth and authority, are reviewed and redistributed, 
when the former leaders of the people, chiefs, landowners and 
squires, are dispossessed of title and function, then those who 
are down, who need a champion for their wrongs and a protector 
for their rights, include all classes of society, from top to bottom. 
Above all, he thought it the duty of the dominant power to look 
at all Indian questions from the point of view of Indians and, as 
a consequence, to open to Indians the higher ranges of promo- 
tion both in the Army and in the Civil Service. To him therefore 
honest administration of our empire, the right use of power, 
was founded on two things: a real understanding of native 
institutions and a sympathetic and considerate resolve to respect 
as much of them as did not conflict with the essential require- 
ments of justice and human dignity. West Africa and India offer 
no easy comparison except that British rule has rested upon both: 
but it is moving to find Mary Kingsley, as great a human being 
in her own vein as Lawrence in his, writing her final judgment 
on the relationship between Englishmen and Africans—‘I have 
had to stand up alone these two years and fight for African free- 
dom and institutions, . . . unless you preserve your institutions, 
above all your land law, you cannot, no race can, preserve your 
liberty’. 

Lawrence’s policies can be seen all to have sprung from this 
sensitive perception of human relationships. He fought against 
the policy of annexing native States, whether in the Punjab or 
in Oudh, because he thought that it was an abuse of our power 
to overthrow established thrones and their dependants in the 
name of the better government that we could bring. In his view 
we could do our work as counsellors, as trustees and receivers 
of revenue, but we had no right to press forward to sovereignty 
itself. Such ideas were not welcome to the Governor-General of 
the day, Lord Dalhousie, and I do not know that they were ever 
much acceptable to British Viceroys or the Parliament at West- 
minster. There were those on the Board of the East India 
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Company who were ready to support them: but then by this date 
the Company was on its way out of any responsibility for Indian 
affairs, set aside as belonging to the bad old days of selfishness 
and corruption. The Company had certainly been greedy, but I 
do not know that it had been either aggressive or vain-glorious. 
There is a great deal to be said for the view that, while it was 
the Company and the Company’s servants who made the British 
empire possible in India, it was the Parliament at Westminster 
and its successive emanations, the Viceroys, who made it certain 
that that empire must ultimately wither in sterility. A democracy, 
intent upon the conflicts which are the essence of its internal 
politics, may be able sometimes to correct an abuse of the im- 
perial power which it has inherited and is always well equipped 
for the liquidation of its empire: but I doubt very much whether 
it is competent to control the active government of peoples other 
than its own. 

This then was the man who at the age of forty found himself 
installed at Lahore with virtually supreme power in the Punjab. 
Officially he was ‘Governor-General’s agent for Foreign Rela- 
tions North West Frontier and affairs of the Punjab’: officially 
there was a little boy Rajah at Lahore, and a Regent, his mother, 
and a Darbar or Council of State to act in his name: but actually 
Henry Lawrence was the uncrowned king of that huge and tur- 
bulent area which stretched from the Sutlej on the East to the 
Khyber on the North West. After just a year his health failed, 
and while he was away in England the second Sikh war broke 
out. He came back to find the Sikhs defeated, the Punjab annexed, 
and himself appointed President of a Board of Administration 
upon which his brother John and another were to be his col- 
leagues. He remained as President until his mounting differences 
of policy with John made the work of both of them impossible, 
and Henry was removed by Dalhousie and sent as Agent to 
Rajputana. 

I do not distinguish between these two periods when I speak 
of his work in the Punjab. So long as he was there, alone or as 
President of three, his was the guiding spirit: and, although he 
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and John came into bitter conflict over the treatment of the 
dispossessed Sikh leaders and land holders and those other far- 
reaching social questions which always lay behind the admini- 
stration of revenue in the Indian provinces, nevertheless there 
was much more that they shared in their common passion to 
bring peace and justice to these new, distracted and violent sub- 
jects of the British Raj. And there came to the Punjab, to serve 
under Henry and picked by him, as remarkable a group of men, 
rich in talent and outstanding in character, as can ever have been 
assembled at one time in one single branch of the British service. 
{ list the names of the best known, for in any memorial of Henry 
it is right that those who worked with him and loved him should 
be recorded: his brothers George and John, Macgregor, James 
Abbott, Herbert Edwardes, Lumsden of the Guides, the incom- 
parable John Nicholson, Rennell Taylor, Cocks, Hodson, Pol- 
lock, Bowring, Henry Coxe and Melvill. Several of them were 
soldiers by calling, all of them were capable of soldiering. As a 
group they have been compared with Nelson’s captains, his 
‘band of brothers’: either group can only gain by the comparison. 

Seen in retrospect from the shiftless, faceless England of the 
mid-twentieth century it may be that these men loom up on a 
scale even larger than their true stature. The collapse of the 
Sikh power left the field open to them to leave their mark upon, 
and their instructions from their chief were as simple as they 
were comprehensive: ‘settle the country, make the people happy, 
avoid rows.’ And the people were not only the Sikhs themselves, 
the most formidable military power that had arisen in India 
sce the Mahrattas, but there were also the hill tribes of the 
true frontier, in Hazara, in Bannu, in the Derajat, whom even 
the Sikhs themselves had never tamed. Over each district Law- 
rence set one of his young men—except for James Abbott and 
George Lawrence at Peshawar not one of them was as much as 
thirty—and it was for him to rule his district, to keep the peace, 
to collect the revenue and to administer justice. He had little to 
Support him except a handful of Irregular Cavalry, of which he 
was the active commander, and his own character. Yet the 
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system worked. It might not have worked so well applied to the 
more sophisticated peoples of India, but Lawrence was entitled 
to measure his system by its circumstances. The Punjab and the 
frontier were pacified; and when the Indian Mutiny broke out 
no more than eleven years after Henry Lawrence had first gone 
to Lahore not only was there no native rising in all that area but 
it could be denuded of its troops to furnish reinforcements to the 
British force on the Ridge of Delhi. That was the measure of the 
achievement of the new rulers of the Punjab. 

‘In anewcountry,’ Henry Lawrence had written to one of them, 
‘especially a wild one, promptness, accessibility, brevity and 
kindness are the best engines of government. Have as few forms 
as possible, and as are consistent with a brief record of proceedings. 
Be considerate and kind, not expecting too much from ignorant 
people. Make no change, unless certain of decided improvement 
in the substitute. . . .” What this meant in practice can be seen 
in the single night which Herbert Edwardes devoted to creating 
a legal code for the people of Bannu. It had eighteen clauses in 
all, in the course of which he traversed the field of the Napoleonic 
and Mosaic codes, legislated for such offences as carrying arms 
and private defence, adding as offences on his own suttee, in- 
fanticide, slave dealing and the diversion of irrigation channels, 
prohibited forced labour and internal customs, prescribed the 
appropriate punishments for crimes, summarized land tenures 
and ended with a standard for weights and measures. The next 
day he translated his code into Persian. 

Henry Lawrence himself was not to remain for many years 
at the head of the Punjab administration. He had never enjoyed 
the confidence of Lord Dalhousie, and when the differences of 
policy and outlook which divided the Lawrence brothers became 
so acute as to threaten the usefulness of both, Dalhousie chose 
the younger brother and Henry was transferred to the dignified 
but unimportant post of Political Agent for Rajputana. The 
change went far to break his heart. From John himself there was 
no final alienation: but Henry never found it in his heart to for- 
give Dalhousie. For my part I do not see why he should have. 
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It is easy to be unfair to Dalhousie over this question of Henry 
Lawrence’s removal. His decision may be defended as the right 
one in the circumstances, and he was probably too insensitive a 
man himself to have had it in his power to find words that could 
spare his victim the full bitterness of defeat. But the truth is that 
Dalhousie was a man whose nobility lay in his quarterings, and 
Henry Lawrence was noble in his own right. There is nothing 
more that need be said as to what passed between the two. 

Yet Henry had left upon the great new province the stamp of 
his own pattern which lasted as long as the Punjab was a pro- 
vince of British India. Even John adapted himself to it once he 
was left insole control. Nothing showed more clearly the measure 
of his influence than the outburst of grief which greeted his de- 
parture. The ‘young men’ whom Henry had chosen, inspired 
and trained declared that they would be left desolate without 
him and could with difficulty be restrained in their posts. 
Edwardes, dauntless in action and without fear in the field, wept 
at the news: and John Nicholson wrote ‘I do not know how I 
shall ever get on when you are gone... . I wish you would take 
me with you.’ Heaviest of all was the blow to the Sikhs and Pun- 
jabis, who felt that losing him they lost their protector and their 
friend. When he rode out from Lahore for the last time, they 
gathered in their thousands from all over the country to attend 
him for many miles on his way. ‘It was a long living funeral pro-~ 
cession from Lahore nearly to Amritsar,’ wrote one who saw 
them pass. 

I too will now take my farewell of Henry Lawrence, who 
learnt his boyhood lessons in your town at Foyle College, who 
found his wife at Fahan on the wild shore of Donegal and who 
died in India in the service of your country and mine a hundred 
years ago. I will take it not in my own words but in the words 
of one who knew and loved him and saw him for the last time in 
the Residency at Lucknow in the April of the Mutiny year. Life 
was to spare him only a few months more. It had never treated 
him gently or kindly, since he was to be tempered to the finest 
steel before he came to his release. Three years before he had 
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buried Honoria, his wife, and with her half of himself, near their 
home at Mount Aboo. He was very lonely: except for a small 
daughter, all the children had gone away to England for their 
schooling. The hope, retained against reason, that somehow, 
sometime, he might be restored to the Punjab, if only for a 
twelve month, that dear hope had never been realized. This is 
how Edwardes wrote of him to Nicholson after his death: ‘Grief 
had made him grey and worn, but it became him like the scars 
of a battle. . .. He had done with the world except working for 
it while his strength lasted, and he had come to that calm, peace- 
ful estimate of time and eternity, of himself and the judgment, 
which could only come of wanting and finding Christ.’ 
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THE ANCIENT 
UNIVERSITIES OF EUROPE 


(Extract from a speech at the University of St. Andrews) 
17 April 1959 





of St. Andrews I propose the toast of a very ancient institu- 

tion. We do not always remember that the University sur- 
vives to our own day as one of the few remaining elements of 
the old order of Christendom, of the common culture of the 
older Europe. Bologna, Pisa, Padua; Paris, Montpellier; Coim- 
bra in Portugal; Prague, Cracow, Leipzig, Heidelberg, Louvain; 
Copenhagen, Upsala; Oxford, Cambridge, St. Andrews, and 
then Glasgow and Aberdeen: the names sound like the citation 
of some Roll of Honour—as indeed in some sense they are—as 
one by one the lights are lit and shine out from the darkness that 
surrounds them. They have outlived their founders and the sys- 
tems that gave them birth; they have seen the rise and fall of 
Kings and Princes and Cardinals, of politics regal and ecclesi- 
astical, of hopes and beliefs and faiths. Some were founded to 
maintain a dogma and ended by contributing to its destruction: 
others to support an establishment and proved a potent force 
to overturn it. Men lived and studied and taught in the Uni- 
versities through the old bloodstained days of violent and merci- 
less opinions, backed or challenged by merciless and violent 
actions. Men lived and studied and taught in them in days when 
to hold an opinion or to profess a faith was to hazard position, 
estate, the future of all that was dear to a man, often enough life 
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itself. You have seen it here. Down the street there Patrick 
Hamilton was burned, there George Wishart stood at the stake. 
Up there in the Castle, Cardinal Beaton was murdered. In 
Europe, to which we belong whether we will or no, these same 
dreadful choices have been a reality to many men in our own 
time. We hope, but we can have no assurance, that we shall not 
see the day when they again confront men in our own country. 

There is another thing of which I would remind you. From 

the first the University was an international institution. It is not 
only a survival of the old European order: it is a symbol of the 
homogeneity of European culture. The ‘facultas ubique docendi’— 
the right or privilege or gratification of teaching anywhere—with 
which the University invested Doctor and Master recognised 
that a Master of any one University was qualified to teach m all. 
There was one stream that rose at many fountains. The old title 
of the University—‘studium generale’—meant that it was a place 
of learning to which all men could openly resort, without dis- 
tinction of wealth, class or country. And from all the countries of 
Christendom the students came, to be formed into their ‘nations.’ 
It is moving to stand in the cloister of one of these old Universi- 
ties, as at Padua, and to see on the ceiling above one’s head and 
on the walls the names and arms of those foreign students of 
earlier centuries who made the long journey from Hungary and 
Poland, from Bohemia and Germany, from France and England 
and Scotland and Sweden. They came to share in what they 
claimed as their common heritage—the right to learning, but 
not just to learning—the right to knowledge, but not just to 
knowledge: rather, perhaps, the right to master and put to 
exercise those instruments of critical thought without which, we 
believe (and, as the Rector was saying to us today in his Address, 
we stand or fall by this belief), the spirit of a free man is but a 
poor and stunted thing. 

For that, and no less, the ancient Universities of Europe stand. 
There has never been anything quite like them in the history of 
the world. To those of us who are not professionals of education 
it sometimes seems that these controversies which are so dis- 
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tracting, between Science and the Humanities, between the place 
of Vocational Traming in General Education and the place of 
General Education in Vocational Training, are in truth only 
skirmishes and mimic battles, so long as it is never forgotten by 
the contestants that it remains the part of the University to serve 
the present in the light—and in the shadow—of the past against 
the light—and against the shadow—of the future; to send out, if 
I may use the old phrase of the Anglican prayer-book, ‘a due 
succession of fit persons’ from Hall and Common-room, from 
Library and Cloister, imbued with a decent respect for learning 
and ready to take their place, year by year, in the service of their 
country and the life of their generation. 

Your great University has made a notable contribution to 
these noble causes in the past. It is because I am confident that it 
will make a contribution even more notable in the years that are 
to come that I am so pleased to be allowed to give you the toast 
tonight of the University of St. Andrews. 


1] 
VISCOUNT BRACKEN 


(An Appreciation) 
9 August 1958 





personalities Brendan Bracken stood out as hand-wrought, 

an original who took nothing for granted. There was flavour 
about all his activities: about his famous flow of talk, diffuse, 
pungent, irreverent, sometimes wise, often outrageous, but 
always wonderfully well informed. 

There was flavour and style about his interests and enthu- 
siasms: his love of history and architecture, his devotion to an 
ideal of education, his reverence for learning. And there was an 
engaging sense of style about his cynicism, a form of expression 
which he employed not indeed as the guide to his own life and 
actions but as protective armour against the false enthusiasms of 
others. 


[> a world that is filled more and more with machine-made 


* 


By instinct he was a man of action. He loved decision and what 
he called ‘toughness’. But in fact he preferred the action to the 
consequences. A good hater, though singularly without rancour, 
he had too pitiful a heart not to assuage whatever wounds he 
had himself inflicted. So it was just as well that fortune cast him 
for the part of the great ‘arranger’. It is the virtue of arrange- 
ments that there can always be compensation for the dispossessed. 

Combinations, the disposition of men and things, were the 
breath of life to him. Here was his great expertise and he brought 
to it his peculiar talent for the measurement of men and affairs. 
He was eighteenth century in his appreciation of the enlightened 
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uses of patronage. One always felt that he would have been at 
home among the statesmen of that century, of whose doings and 
characters he had so intimate a knowledge—a knowledge 
founded upon holidays spent with J. L. Garvin in his library at 
Beaconsfield. Pitt and Fox, Burke and Sheridan, two English- 
men and two Irishmen, these were his natural associates. It was 
wholly in character that over the fireplace in Lord North Street 
Brendan hung a portrait of Edmund Burke. 


* 


All this was plain to the eye. Yet it is much less than enough to 
answer for the feeling in many hearts in England and in other 
countries, when the news came that Brendan Bracken was dead, 
that something that was warm and loving had been withdrawn 
from their lives. His was a fire, a dancing glow, at which we had 
been used to warm our hands: and we feel sadly that the world 
will be the colder place now that it has gone out. 

When I last saw him, a few days before he died, I could not 
but wonder bitterly at what Life will do, with its treachery of 
weakness and disease, to those who have loved it most. But as 
we talked all the things in him which we had relished in the past 
stood out undiminished and shone only the plainer for the setting 
of exhaustion. His thought was clear, his conversation had its 
old sparkle and animation and all his Irish sweetness of humour 
and disposition were there for us to remember to the end. 


For this was a brilliant man, quick and clear in mind, unselfish 


in thought, compassionate in judgment. His true gentleness of 
heart denied what was sometimes hard and caustic in his speech. 
And he was a man who with much tenderness for the troubles of 
others faced his own without self-pity. ‘If this thing had happened 
to me a year or two ago, I think that I should have bawled my 
head off,’ he said to me recently, ‘but now I don’t know. It is the 
awful boredom that matters most.’ I repeat that because there 
will be some among his friends to treasure, as I do, that piece of 


Bracken salt. 
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There is much more that could be said about Brendan, because 
with his quickness of response and his sensitive perceptions he 
showed different aspects of himself to different people. What has 
been written of him since his death by those who were his friends 
has been well said. He was a romantic who liked to express him- 
self as a cynic. 

One of his lifelong romances was with the history and achieve- 
ments of the English people. It was much to the good fortune of 
that people that in the last war he had his chance to take a part 
in the making of one more chapter in their history. There were 
few voices in the inner circle of power which spoke a language 
Steadier or more humane. In those years the two streams of 
history and romance flowed as one. 

He did not believe much in generalities, but the principles he 
did hold he held without qualification and acted with vigour and 
resolution in obedience to them. He thought that freedom of will 
and action was essential to the making of a man and that at all 
costs he should be trusted in his exercise of those freedoms. He 
believed with passion that education brings incomparable gifts 
and that ease of access to the best of education was a benefit to 
be secured for all men at all times. And he believed in excellence 
wherever it could be found, in fineness of wit, fineness of 
courage and fineness of craftsmanship and execution. 


* 


It was his wish that he should be given neither funeral nor 
memorial service. He, who loved dignity of language, would not 
have thought it out of keeping if I use in my farewell to him the 
words which Walter Raleigh wrote of the end of Richard Gren- 
ville: ‘What became of his body, whether it were buried in the 
sea or on the land, we know not: the comfort that remains to his 
friends is, that he hath ended his life honourably in respect of the 
reputation won to his nation and country . . . that, being dead, 
he hath not outlived his own honour.’ 

‘Requiem aeternam dona et, domine’, we say, mindful that the 
pain and weariness are over. There will be many of his friends, 
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recalling memories of that strange, gifted spirit, wise, gay, 
joyous and amused, who will add from their hearts the pendant 
to the prayer, “et lux perpetua luceat et.’ 


The Financial Times 
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SPOLIATION BY PURSE 


January 1959 





Protection of Cultural Property in the Event of Armed Con- 

flict. No one could quarrel with the admirable sentiments 
enshrined—in English, French, Russian and Spanish—in its pre- 
amble: 


[P 1954, fifty sovereign States signed a Convention for the 


Being convinced that damage to cultural property belonging to 
any people whatsoever means damage to the cultural heritage of all 
mankind, since each people makes its contribution to the culture of 
the world; considering that the preservation of the cultural heritage 
is of great importance for all peoples of the world and that it is im- 
portant that this heritage should receive international protection. . .. 


Moreover, the agreed provisions as to respecting, safeguard- 
ing, identifying and transporting cultural objects are not only 
sensible in themselves but might even be of practical value under 
the conditions of, say, the Franco-Prussian War of 1870. It is 
another question whether they would have any bearing on the 
kind of war that we must envisage if another major ‘armed con- 
flict’ is to be let loose or on the kind of men who would allow 
that to happen. 

Nevertheless this Convention is a good example of the ten- 
dency of international agreements to legislate against the scan- 
dals of the past rather than to tackle the problems of the present. 
War is an ugly, violent, life or death business at best, and 

destruction of buildings and objects is much more often due to 
that sad, inescapable fact than to vindictive or punitive motives 
in themselves. 
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ScrENTIFIC LooTING 

Now spoliation or pillage, which the Convention also 
denounces, is quite another matter. It seems to be a natural ex- 
pression of modern, nationalistic manners. Napoleon, a very 
modern man, reintroduced it to Europe, sweeping off to Paris 
the art treasures of Italy, Spain, Germany and the Low Coun- 
tries. But at least everyone knew where they were—in the 
Louvre—and it needed only the Peace of Paris in 1815 and a very 
great many carts to restore them to their previous homes. 

The recent World War, of course, apart from its trail of 
destruction, produced a record of spoliation that was worthy of 
the more scientific organisation involved. The Nazis were looters 
on a truly colossal scale: no one today knows what became of 
much of the books, pictures, furniture and other objects which 
they transported to Germany. In the United States Zone of 
Germany alone more than 700,000 works of art and over four 
million books were traced and returned to the countries from 
which they had been pillaged. 

Spoliation in war is all very sad, wrong and uncivilised. But 
in truth it only raises in a special way and in exceptional circum- 
stances the much wider international question of the proper dis- 
tribution of the world’s art treasures. It is that question that 
ought to be vexing the civilised countries of the world, because 
spoliation by purse can be as harmful in its cultural effects as 
spoliation by pillage. 

The major difficulty is that it is exceedingly hard to propound 
what ought to be the purposes and, therefore, the limits of 
national control of the movement of works of art. It may be true 
that Art itself knows no frontiers: it is certainly not true that 
there are not plenty of people ready to impose frontiers upon it. 

Since feelings of national pride are rapidly enlisted on these 
issues—almost as if the objects were shares in the British Alu- 
minium Company—it is useful to ask in time what considerations 

there are that are worth recalling before the heat of conflict sets 
in. 
First, there is no reason at all to suppose that the distribution 
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of works of art at any one moment of history represents an 
optimum distribution between the different civilised nations. A 
constant recognition of this is particularly becoming for a country 
such as England, which has bred a long succession of great 
collectors of art treasures representing the glory of the cultures 
of other peoples. 


CoNTRADICTORY CRITERIA 

As a general proposition, a country should be proud, not 
embarrassed, if its private citizens or its public institutions have 
both the will and the resources to spend royally in dragging 
within their frontiers the prized possessions of other countries. 
This sort of spending should go hand in hand with generous 
patronage of new artists. To be fair, it generally does. 

We owe this recognition to the Americans who are the 
twentieth-century scourge of the international art world. The 
great ages of English collecting were the seventeenth and 
eighteenth centuries. Disposable wealth in the nineteenth cen- 
tury, enormous as it was, was diverted to foreign villas, yachts, 
grouse-moors and the construction of impossible houses—and 
to Sir Lawrence Alma-Tadema. I do not think that this was 
creditable. 

Secondly, there can be no chance of ever achieving by inter- 
national action a rational distribution of art treasures. There are 
the great permanent public collections of some countries which 
give them a basic reserve against the others. Even if that were 
not so, the criteria are too contradictory. 

Everyone recognizes that there is to some extent a special 
claim for the country of origin. But how far do you go? Such a 
claim is much stronger for buildings than for portable objects. 
Some objects intended for a special setting have, it is true, be- 
come portable only by circumstances. 

People are very caustic nowadays about the Elgin marbles: 
how could they ever have been removed from Athens? The 
French, who had just finished despoiling Europe on the grand 
scale at the time of Lord Elgin’s operations, invented a word 
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Elginisme to denote such ‘semi-barbaric practices’. Poor Lord 
Elgin pointed out that he was saving, not destroying, what he 
took, that the monuments were in fact decaying and disappearing 
and that the Turkish Government did not care and their Greek 
subjects were not in a position to care for their maintenance. 
Such special pleading merely irritated his critics, who could con- 
template the possibility of the total disappearance of the Parthe- 
non by decay, but not that any portion of it should be preserved 
in London. 


ScHOLARS First? 

Anyway, how to weigh the importance of the place of origin 
against the importance of accessibility? After all, the point of 
preserving these things at all is that they should delight, inspire, 
elevate and instruct. 

You cannot have ville if everything is to stay where it 
began. We would think it a nonsense to be told that the great 
works of Italian painters ought only to be seen in Italy or that 
Chinese porcelain should never leave China. Nations indeed 
have become very conscious of their tourist industries and talk 
about architectural monuments and well-stocked galleries as if 
they were another form of hotel bathrooms and good shop- 
windows. 

But then should the tourist go to Art or Art to the tourist? 
Does not the world need as many rare and beautiful things as 
possible in the places where as many people as possible can get 
to them? Are the interests of the scholar and the student—which 
call for big collections, highly organized, in accessible centres— 
perhaps paramount? How much difference is made by modern 
facilities of travel and reproduction? 

I am tempted to say that it is an international crime to de- 
posit a wonderful collection in a desert either of culture or 
communications. It has been done more than once. I console 
myself with reflecting that these things cannot be judged on the 
short term and that preservation itself must be accepted as a 
virtue. 
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It has been natural that nations turning, as many have, to 
export control for the defence of their possessions should turn 
to the concept of ‘the national heritage’ to justify their action. 
The idea is intelligible enough for those countries that have been 
the great sources of cultural inspiration—Greece and Italy, 
Egypt and France. It is much more difficult and not at all natural 
to apply it to the countries which have been more collectors than 
creators of the world’s artistic treasures—say, England and the 
United States. 

The least convincing part of the admirable Waverley Report 
on the Export of Works of Art (1952) is that which tries to 
expound the conception of ‘national importance’ as the basis of 
control. Incidentally, one of the categories proposed ( ‘outstand- 
ing esthetic importance’) takes as an example the Elgin marbles 
in the British Museum. It seems simpler to say outright that we 
want to keep within the country the very best of whatever 
happens to have been brought into it in the past, and that in this 
context ‘national’ denotes only its physical location. 


Way To IMPROVEMENT 

I am not out to quarrel with this. Any system has its merit if 
it leads to the enrichment of our public collections with great 
works of art. Our present system does this, if somewhat inad- 
vertently, by requiring the purchase at public expense of objects 
sold to a foreign buyer when export is refused. But I think it very 
doubtful whether such a system is either the wisest or the most 
economical for this country to rely on at this particular stage of 
its affairs. 

It has certain obvious disadvantages. It diverts attention from 
the importance of galleries and museums acquiring the objects 
which they specially need for their own purposes. It attracts 
attention to the urgency of acquiring an object just because it has 
been in this country and is now about to leave it; and by so doing 
it imposes on the public purse the most expensive and the least 
satisfactory method of purchase. And it touches the national pride 
at the wrong point. Cannot we do better than this? 
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The way to improvement lies in recognising that a country 
which in the past has been as liberal in exporting its own artistic 
products as in importing the artistic products of others can best 
improve its galleries by continuing in the same course, in other 
words, by collecting. It is not enough to rely on the more casual 
operation of death duties and export control. 

To enable our institutions to collect well and freely involves 
the adoption of a policy which up to last week all British Govern- 
ments have regarded as extravagance beyond mention—the 
policy of equipping those responsible with substantial funds in 
their own disposition and allowing them a free access to foreign 
exchange. 

It does look as if at long last—much too long last, I fear—a 
more adult approach can be looked for in the future. Given a real 
‘ purse in the place of occasional tips and whatever currency is 
needed purchases can be made at the right time, according to a 
considered policy and at a freely negotiated price. 


Tax INDUCEMENTS 

People have not yet begun to realise what immense harm is 
done to the true interests of art collection if public auctions in 
New York, London and Paris are allowed to degenerate into 
vulgar tournaments. 

No one expects to rationalise the various motives that inspire 
collectors, but the inflated joustings of millionaires confound all 
international art prices, unsettle the markets, and can only fortify 
the resolution of Governments not to allow public funds to be 
ventured on such capricious speculations. 

It would be more tolerable if it were not freely said that a 
substantial element of this bidding is directly attributable to tax 
concessions given under the United States system when money 
is paid for a work of art ultimately destined for a public founda- 
tion. If this is really so, here indeed is a form of spoliation by 
purchase which calls for international discussion. 

It is one thing when a pioneer country, anxious to further its 
cultural development, makes extensive tax concessions to citi- 
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zens who will bring art treasures into the public domain. It is 
quite another thing when the richest country in the world, al- 
ready superbly endowed with collections of the world’s master- 
pieces (there are reckoned to be 4,000 museums in the United 
States today), offers these special inducements as a regular 
feature of the tax code. 

The effect is that the collective body of American taxpayers 
is raiding the art markets of the world. It is not even as if these 
concessions against tax on income were a normal incident of tax 
systems. Most of us, I believe, would agree with the comment 
of the Waverley Committee, which examined the question, that 
it is anomalous to allow a transfer of capital to be set off in the 
assessment of taxable income.* 

Considering the genuine internationalism that informs so 
much of American thinking and feeling, I wonder how long it 
will be before this aspect of bad neighbourliness is brought to a 
halt. 

If anybody wants to find material for the study of this and 
many other fascinating topics bearing on national and inter- 
national law about art, he will find it in Mr. Barnett Hollander’s 
new book, “The International Law of Art’, It is not exactly a 
very good book; it is not well written and much of its exposition 
is rather a jumble. Some of its statements would be less startling 
if they were more accurate. But it is a rich quarry of information, 
assiduously assembled. For the labour that has gone to the 
making of it and for the chance of pulling out the plums for 
ourselves we have cause to be grateful. 


The Daily Telegraph 


* N.B. I wrote this before the days of poor Mr. Callaghan’s muddled Capital Gains 
Tax, under which the Revenue insists on transfers of capital being assessable as 
taxable income.—R. 


PA 
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PATRONAGE AND THE ARTS 


(Presidential Address, Birmingham and Midland Institute) 
19 October 1959 





‘Patronage and the Arts’. I have two separate reasons for 

my choice. One is that it is a subject that is much in the air 
today. We have reached one of those periods in the long, varied 
history of our country when it is borne in upon people that they 
have been witnessing great changes in the balance of the social 
and economic forces that determine the nature and quality of 
society; and they look round them with a justifiable misgiving, 
anxious to make sure that in the process there have not been 
lost or overlaid some of those very things without which, we 
know in our hearts, the spirit of any society withers to a dying 
plant. The old sources of patronage have dried up, it is said: 
where are we now to look for some new and kindly stream? 

I am glad that there is this anxiety, though I think that in 
much it can be allayed. I am gladder still to see that ‘patronage’ 
and the ‘Patron’ are becoming respectable again. They have 
laboured so long under the imputation that they stand for con- 
descension at the best and, at the worst, oppression. The man 
whose purse is as long as his taste is short: the man who imposes 
his own ignorance upon the artist’s inspiration: the man who 
helps when he is not wanted and turns his back as soon as he is. 
These are the familiar features of the patron. This idiom is part 
of the peculiar folk-lore of our own beloved country. Although 
through history artists have always had a tendency to bewail the 
incomprehension of their patrons, as have schoolboys the sad 
unreceptiveness of their masters, European art history shows 
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patronage, I think, regarded generally as a decent and respect- 
able calling. Why is it that in the British Isles the patron has 
been so long the hunted man? His record is nothing to be ashamed 
of, at any rate until the nineteenth century; and in the nineteenth 
century a mercantile society, by turning the products of the 
artist into a marketable commodity, turned him at the same time 
from a protégé into a successful but independent dealer. Any- 
one who will compare ‘My Autobiography and Reminiscences’ 
by W. P. Frith, the Victorian painter, with the ‘Autobiography’ 
of B. R. Haydon, of hardly a generation earlier, will see what a 
sweeping change there had been both in status and in opportu- 
nity. 

I think myself that it is Dr. Samuel Johnson to whom we must 
ascribe the popular sport of patron-baiting in England. His 
Letter to Lord Chesterfield contains perhaps the most famous 
passage of all his works: but, since we have just been celebrating 
in Birmingham his 250th Anniversary, I will give myself the 
pleasure of repeating it here in his honour. ‘Is not a Patron, my 
Lord, one who looks with unconcern on a man struggling for life 
in the water, and, when he has reached ground, encumbers him 
with help? The notice which you have been pleased to take of my 
labours, had it been early, had been kind: but it has been delayed 
till I am indifferent and cannot enjoy it; till I am solitary and 
cannot impart it; till I am known and do not want it. I hope it is 
no very cynical asperity not to confess obligations where no 
benefit has been received, or to be unwilling that the Public 
should consider me as owing that to a Patron which Providence 
has enabled me to do for myself.’ 

There is indeed much more in that passage than the delinea- 
tion of a patron’s features. There is the sadness and heartbreak 
of a man of high pride who had been used too hard for too much 
of his life. But nevertheless the portrait remains to stare us down 
and is not easily forgotten. 

We have seen such different patrons of the arts at different 
periods of our history. In the Middle Ages, in the high flood of 
Christendom, the Church and the craft guilds or corporations. 


PATRONAGE AND THE ARTS 128 


We do not easily recapture, in our disestablished age, the 
thought and aspiration of the older Europe in which art was the 
unquestioning servant of a single faith and architecture, painting, 
masonry, stained glass and illumination were at once fostered 
and contained by the religious system. We are nearer perhaps 
to recreating in contemporary society the practices of corporate 
patronage: not merely in the ancient City company or the great 
municipalities, but in this newcomer to the role of Maecenas, the 
joint stock company of industry or commerce. Its contribution 
on any liberal scale dates almost from the last few years: by now 
it is, I would guess, of massive proportions. Soft drinks have 
backed a new play at the Royal Court Theatre, razor blades the 
Open Air Theatre in Regent’s Park, stout a poetry competition. 
This is one of the interesting developments of our time. I wel- 
come it as an instinctive response by a well-mannered society for 
the protection of its own true interests, but at the same time I am 
puzzled sometimes to know how far the shareholders of the 
limited company in industry are destined to become the universal 
champions of culture and charity, and to what extent the board- 
room table is really a satisfactory forum for deciding on the 
allocation of patronage of this kind. As a purist and a critic, I 
raise my eyebrows. As a lover of the arts, who prefers one good 
subscription to several theories, I am delighted at what is going 
on. 

The time has passed away when we could look to a Royal 
Court as a centre of the nation’s cultural and artistic life. Yet 
in their day, say the seventeenth and eighteenth centuries, kings 
and princes were art patrons of the first order, and we can at 
any rate recall with pride that in Charles I there sat upon the 
English throne the greatest connoisseur and collector of pictures 
of his day, that George IV was an interior decorator of genius 
after whom the Regency style is not unfairly named, and that in 
Albert, the Prince Consort, there arose a most formidable 
sponsor of the arts who lacked nothing except taste. 

English history is habitually taught in the form of a football 
match between the Good and the Bad. Let me turn aside from 
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Charles’s somewhat ambiguous status in this field to do him 
honour as patron and collector. The details of the picture collec- 
tion that he assembled read like some Gallery Director’s dream 
—1,400 pictures, headed by 23 Titians. Included in the list are 
the names of Raphael, Leonardo, Correggio, Andrea del Sarto, 
Mantegna, Veronese, Giorgione, Tintoretto, Carravaggio, 
Breughel, Mabuse, Rembrandt, Durer, Holbein, Rubens and 
Van Dyck. Van Dyck was for years his Court painter, Rubens 
an honoured guest at Court. Charles had his agents all over 
Europe searching for purchases and arranging what must have 
been the complicated details of transport and payment. To put 
his hand on a wanted picture might mean professional advance~ 
ment for the English envoy at a foreign Court. In 1627 Charles 
made his great coup in buying from Mantua virtually the whole 
of the Gonzaga collection: included in it were the Mantegna 
cartoons, “Triumph of Julius Caesar’, which now decorate the 
Orangery at Hampton Court. There was nearly a revolution 
when the pictures were removed from Mantua, and the whole 
town went into mourning: but the art treasures of the world, as 
we have to remind ourselves today when we are in our turn 
despoiled, are an international commodity and are moved by the 
world’s tides. 

The fate that befell King Charles and his art collection may 
fairly be regarded as symbolic of the attitude of a large part of 
the public and of the official classes in this country. He was, of 
course, put to death—and, by a further piece of symbolism, on a 
scaffold specially erected outside the Inigo Jones banqueting hall 
in Whitehall, the most beautiful building then to be seen in 
London and the architectural embodiment of the culture of the 
Stuart Court. For some reason, carelessness probably, the ban- 
queting hall was not pulled down then and is not even scheduled 
for demolition today. It stands, with its magnificent ceiling 
decorated by Rubens, gazing up a little quizzically at its new 
neighbour, the block of Government offices designed by Mr. 
Vincent Harris, to remind us of a group of stone cliffs in search 
of a sea. However, by a neat official arrangement, the banqueting 
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hall has for many years been used to house the United Services 
War Museum. Interesting and deeply moving as are these relics 
of armed glory in their show cases, they do succeed in making 
it almost impossible to appreciate the architectural proportions 
and decorative splendours of the interior. So honour is, I suppose, 
satisfied. 

The collection? It was sold up by the Puritans. A few of the 
pictures were recovered under Charles II, some more, I believe, 
later in the eighteenth century. You may find something a little 
poignant in the 1649 inventory compiled by the Parliamentary 
Commissioners, which begins with a Raphael Madonna and ends 
with a ‘small bed, very old, £2’. The pictures were scattered 
all over Europe between such buyers as the King of Spain, Car- 
dinal Mazarin and the Queen of Sweden. The little Raphael, ‘St. 
George and the Dragon’, which is now one of the most beloved 
possessions of the National Gallery in Washington, fetched 
£150. When Mr. Andrew Mellon bought it from the Hermi- 
tage Collection in Russia in 1930 he paid three-quarters of a 
million dollars for it. 

But then Mr. Mellon was a champion in the heroic age of 
American art-collecting. He paid one million dollars at the same 
time for the Raphael ‘Alba Madonna’. When he presented his 
pictures to the National Gallery upon its foundation, they them- 
selves were valued at 30 million dollars, he had spent 15 million 
dollars on the building, which is faced with Tennessee marble 
in 23 tasteful shades of pink, and he threw in another 5 million 
dollars as an endowment fund. Mr. Mellon was obviously a very 
rich man: but you may think that he was also a very useful sort 
of man to have about the place. 

You were probably interested in the sale at Sothebys, this 
summer, of a Rubens picture from the Grosvenor Collection— 
‘The Adoration of the Magi’. It was indeed a work of great 
beauty, painted with that combination of a superb technical 
competence with a simple piety of feeling that to some of us 
remains the quintessence of pictorial art. It is a depressing specu- 
lation that such painting may have disappeared for ever from the 
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world as we know it, with its increasing load of sophistication 
and its decreasing store of craftsmanship. However that may 
be, it was the price that caught the attention of the public, for 
many of whom an auction sale is chiefly interesting as a tour- 
nament of cheque books— £275,000. This makes it a little sad 
to recall that one of the more debatable contributions of Crom- 
well’s Parliamentary Commissioners to the cultural inheritance 
of this country was to order that a Rubens altar piece in the 
chapel at Somerset House, which had been used by Queen 
Henrietta Maria for Roman Catholic services, should be taken 
down and tipped into the River Thames. So severe an infection 
could be dealt with by nothing short of destruction. 

' Despite the uniform excellence of their Court painters it 
would not be easy to make much of the Hanoverian line as Royal 
patrons until the arrival of that strange exotic flower, George 
IV, with his original and fantastic taste, his Arabian Night in- 
teriors at Carlton House and Brighton Pavilion, his admiration 
for the novels of Jane Austen and seventeenth-century Dutch 
pictures and, a great defect in the ideal patron, his perpetually 
embarrassed finances. But the fact is that in the eighteenth 
century England could get along very well without a Court to 
set its standards, because, in the landed aristocracy of the day, it 
had at once the most energetic and the most discriminating set 
of collectors that the world has seen. American collectors of the 
last fifty years may have proved more energetic, they have cer- 
tainly spent on an incomparably larger scale; but I do not think 
that one could regard them as more discriminating. They have 
not been so well placed. The eighteenth-century connoisseur {he 
did not have to be a peer: William Beckford, who built Fonthill, 
was merely a millionaire) had every natural advantage. Europe 
was open to him with all its treasures, a still unravished bride, 
and no Government had yet evolved a policy for restricting the 
export of works of art, even if there was any Government of the 
eighteenth century efficient enough to enforce it. An eclectic 
taste was formed at home and then developed by the leisurely 
process of the Grand Tour and access to the best society in Paris, 
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Venice, Florence and Rome. Wealth in gratifymg abundance 
was his to dispose of, and when he reached Italy there would be 
at his service shrewd and knowledgeable gentlemen such as 
Gavin Hamilton or Consul Smith (whose Canaletto Collection 
was ultimately to reach Windsor) or William Kent, who were 
well able to carry out the duties of purchasing and forwarding 
agents. 

Nor was it only a question of the import of foreign master- 
pieces. England itself was rich in craftsmen, for the traditional 
skills in wood, cloth and metal had been supplemented and in 
some arts instructed by an influx of workmen from France and 
the Low Countries who had been displaced by the religious in- 
tolerance of Continental politics. Gesso-work was brought into 
England by Huguenot refugees after the Edict of Nantes. Much 
of the craft of silk-weaving was, similarly, of Huguenot inspira- 
tion, as other skills in textiles were due to Flemish weavers who 
had left the Low Countries under Spanish persecution, and 
throughout the eighteenth century Italian plasterers displayed 
their amazing virtuosity on the walls and ceilings of the English 
country house or the Dublin mansion. 

We had therefore a happy union of taste, leisure and knowledge 
on the side of the patron with a skill not since excelled on the 
part of the craftsman. If an intermediary was needed in the shape 
of architect or landscape gardener, how readily the propitious 
times produced the man: Vanbrugh, Archer, Kent, Carr, Adam, 
Wyatt, Soane, Capability Brown, Repton—what a list of names! 

And so arose, distributed in what now seems an almost reckless 
profusion over the English counties, the single great achieve- 
ment of this country in the applied arts, the country house: ele- 
gant and sensible, stone or brick, pillared, porticoed, bowed, 
pilastered, smiling here down a vista of carefully considered 
trees, there across a gentlemanly, though artificial, lake; with 
furniture, china, silver, pictures, statuary, glass and textiles 
designed or chosen to compose a living decorative scheme. 

As a nation we have not been kind or careful in our treatment 
of our inheritance; and now that the very circumstances that 
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have done so much to destroy the country house, empty it of its 
contents and fell its woods have thrown open most of what is 
left to a delighted public, the public is, I believe, ready enough 
to support any measures to preserve the remainder. In that sense, 
an organisation such as the National Trust has been a persuasive 
instructor in the appreciation of the arts. It is, of course, in any 
full sense too late now: because, although it has proved fairly 
easy to find means, by grant and concession, by which to pre- 
serve the shell and the setting, there is no means and can be none 
of recreating the social and economic structure which made each 
of these little country palaces a living centre. So, like other 
countries before us, we must learn to admire and take care of 
our ruins: and, in doing so, we should remember, like philoso- 
phers, that time does not stand still and that the concern of the 
twentieth century is not merely to be a sensitive curator of the 
past, but, just as much, to be warm-hearted in encouragement of 
the new forms in which the art of our own day is being moulded. 

Still I cannot take farewell of the great aristocratic connois- 
seur, half collector and half patron, without a rather affectionate 
regret. The names, themselves, do them justice: Burlington, 
Cavendish, Walpole, Bristol, Spencer, and lastly, Egremont, 
upon whose death in 1887 it was said that there had died the last 
of the great patrons. They were as eccentric as they were well- 
informed. The Marquis of Hertford, whose possessions—or the 
great part of them—eventually reached the nation as the Wallace 
Collection, dressed himself in disreputable old clothes and 
searched the Paris shops and galleries incognito in the hope of 
getting the better bargains. The fourth Earl of Bristol combined 
his peerage with the Irish bishopric of Cloyne and Derry: but 
he combined both with years of residence and travel in Italy, 
with building on a huge scale in Ireland and Suffolk and with 
purchases of antiquities and works of art in Italy that made him 
one of the great collectors of his time. Every Hotel Bristol on the 
Continent recalls this unusual prelate, who possessed many of 
the qualities of an excellent bishop, except a belief in the Christ- 
ian religion. It is pleasant to recall that when in 1798 he was 
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imprisoned by the French in Milan and his collection impounded, 
a remonstrance was presented to the French Adminstrator 
General signed by 345 artists of different nationalities. Would 
Dr. Barnes or Mr. Pierpont Morgan have rated so round a 
robin in our day? In an age when ecclesiastical magnificence or, 
for that matter, any other kind of magnificence, is looked at 
askance, we may refresh ourselves with the spectacle of the fourth 
Earl of Bristol, Lord Bishop of Derry, entering Dublin for the 
Irish Convention, dressed entirely in purple, with diamond 
buckles at his knee and on his shoes, his white gloves fringed 
with gold lace, his open carriage drawn by six horses with 
purple trappings. 

It would be unjust to close the record of royal patronage with~ 
out a passing tribute to the Prince Consort. He takes off, so to 
speak, where Egremont ended: for, to quote from his bio- 
grapher, ‘he saw clearly that Government or the State would 
have to fill the gap created by the extinction of the private 
patron’. That was in 1840. Looking back we see the Prince 
Consort’s fears as being ahead of their time. The private patron 
was by no means extinguished. What was wrong with the pri- 
vate patron in the nineteenth century was not that he had not 
got the money—he had it in abundance—but that he had lost 
his taste or had never been educated to have any. Either he did 
not know what he wanted or he knew all too well. I am not sure 
which is the more dangerous situation for the arts. However 
unfortunate the cause, the Prince Consort set himself to remedy 
what he believed to be amiss, a lack of parental guidance on the 
part of the State: and in this pursuit he was to show that mixture 
of high intelligence, elevation of purpose, misunderstanding of 
the English and defective artistic sense which makes it so hard 
for the historian to know whether to smile or to sigh over his 
doings. We owe to him so much—and yet it is not easy to be 
grateful. 

There is, for instance, Cleopatra’s needle on the Embankment 
in London. It would never have reached us from Alexandria but 
for the Prince’s constant badgering of the Cabinet to achieve 
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the transport. There is the magnificent Royal collection of 
drawings at Windsor: it was one of the Prince’s first tasks to see 
to their cataloguing and arrangement and, in doing so, to re- 
move those all too numerous additions of George IV which 
failed to betray the consciousness of moral purpose which, the 
Prince knew, must be present in all art. There were paintings 
to be acquired of such earlier artists as satisfied this exacting 
test: he had, in fact, a nice taste in the Italian primitives, not 
then much regarded, and under his will no less than twenty-two 
of his pictures enriched the resources, if not always the walls, 
of the National Gallery. And, lastly, there were living artists 
to be encouraged and, indeed, on occasions to be instructed— 
W. P. Frith (so much admired by Queen Victoria and by me), 
who found the Prince Consort a most knowledgeable critic, and 
the gloomy and apocalyptic painter, John Martin, of whom the 
Prince commissioned three paintings for Buckingham Palace 
under the somewhat formidable titles—‘The Eve of the Deluge’, 
‘The Deluge’ and “The Assuaging of the Waters’. Only one is 
known to have reached its destination. 

Through it all the Prince stuck courageously to his principle 
that the time had come for the State itself to step forward as an 
enlightened patron of the Arts. In the end, of course, there were 
to be the Great Exhibition of 1851, Paxton’s colossal green- 
house shining in Hyde Park, the Victoria and Albert Museum 
and the solid glories of Exhibition Road. But the path he had to 
tread was a discouraging one: not fatal, as in the case of Charles 
I, but obstructed and dispiriting. The voices of Victoria’s two 
earliest and most influential mentors were raised in protest 
against such notions. Lord Melbourne, never a great believer 
in doing anything much, hurried to warn the Queen against 
‘spending public money in the encouragement of the Fine Arts’. 
Uncle Leopold in Brussels contributed his sage advice in a letter: 
‘the dealings with artists require great prudence; they are 
acquainted with all classes of society and for that very reason 
dangerous; they are hardly ever satisfied, and when you have 
too much to do with them, you are sure to have des ennuzs’. 
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It was Sir Robert Peel who found the occasion to offer the 
Prince his first official chance. Barry and Pugin were re-creating 
the Houses of Parliament as we know them today out of their 
burnt ruins, and the circumstance was seen as an opportunity to 
‘do something’ for the encouragement of native art. A Royal 
Commission was set up under Albert’s Chairmanship. Despite 
its fine title, ‘the Royal Commission on the Fine Arts’, and its 
persistent sittings over a number of years it never seems to have 
found a much wider range for its activity than the commissioning 
of a series of frescoes for the internal decoration of the House. It 
would never have got that far but for the energy and technical 
expertise of its Chairman. Perhaps fortunately, the frescoes did 
not long outlive the Commission itself: a not unusual defect in 
frescoes, which has been shared with these, for instance, by the 
Last Supper of Leonardo da Vinci and the Pre-Raphaelite decora~ 
tions of the Oxford Union. The Commission, I am afraid, 
dwindled to an inglorious end. The House of Commons, un- 
friendly to the Prince and incensed to discover that Landseer’s 
‘Monarch of the Glen’ had been destined for the Peers’ refresh- 
ment room, in which, it was felt, only the waiters would benefit 
by its elevating influence, reduced the annual vote for the Com- 
mission’s expenses. The Prince was justifiably indignant at such 
captious lack of support. We know, though he could not, that 
only a year or two ahead lay his real triumph of the Great Exhi- 
bition, which, everyone agreed, could never have become a 
reality but for his own enthusiastic planning and support. Every- 
one agreed too that the Exhibition was a fitting symbol of the 
era of universal peace which was being ushered in by the new 
age of industry and commerce. What in fact was being ushered 
in by those fateful hundred years that separate us from 1851 it 
would be unjust to the Prince Consort to describe. 

I said at the beginning that I had two separate reasons for 
choosing as the subject of my address Patronage and the Arts. 
It is not just to amuse or entertain that I have been travelling 
over some recollections of the forms which such patronage has 
taken in the past, of its intermittent discouragements and of the 
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agencies through which it has worked. It is because I want to 
illustrate my theme that it must take new forms and find new 
agencies for the future and that there is no reason at all to be help- 
less or discouraged because the former conditions have changed 
beyond recall. But my second reason is that this particular sub- 
ject seems to me pre-eminently suitable for a society with so 
proud a record of cultural association as your own Institute. 

The Institute, with its hundred and more years of vigorous 
life, is, if you will allow me to say so, a singularly happy survival 
of a great impulse which animated this country in the nineteenth 
century—the passionate desire of the middle and the working 
classes for self-improvement. We are sophisticated today, and a 
word like ‘self-improvement’ grates on the ear. But there was 
nothing smug or meanly self-regarding about that sturdy resolve 
that the world of advancing science, of philosophy and morals, 
of art and education should not be resigned to the keeping of a 
few with special privileges of birth or learning, but should be 
the open treasure house of all who were ready to dedicate their 
leisure and their energy to the claiming of their inheritance. 
Essentially, these were local movements promoted by a few 
men of generous goodwill. Their impulse was the same, but 
their success was various; and, indeed, in many cases their titles, 
the Mechanics’ Institute, the Philosophical Institution, the Athe- 
naeum, the Polytechnic, seem to speak of a state of society at 
once simpler and more bravely optimistic than our own. One 
may regret their passing, because the society in which we now 
live does not seem yet to have found satisfactory instruments to 
replace the sober high-mindedness of which they were the ex- 
pression. That makes one all the more gratified that the Bir- 
mingham and Midland Institute continues, smiling and confi- 
dent, upon its way. 

Now, before I close, I want to say a few short things about 
the problems of patronage and the arts in our contemporary 
society. I put them shortly, if only because my purpose is to 
suggest ideas and not, didactically, to propound solutions. 

First, we recognise the obvious, that there has been a pro- 
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found change in the social and economic balance of society. There 
is a much more equal distribution of spendable resources. There 
are few and will probably be fewer individuals with large per- 
sonal wealth to devote to the purchase or commissioning of 
works of art: there are very few individuals who combine the 
possession of large resources with the connoisseurship that made 
the patron of the past a real contributor to the encouragement of 
art. These two things are bound together and it is to be expected 
that individual patronage will not be the significant force that it 
has been in the past. The new guardian or arbiter of taste will 
be the professional—the museum director, the newspaper or 
radio critic, the expert dealer buying art for others as a com- 
modity and, at the other end of the line, the mass consumer. 

On the other hand, it would be a mistake to suppose that, 
putting aside the collecting of old masters and the great rarities 
of all kinds, there will not be ample scope for persons of moder- 
ate means to back their fancy and in so doing to express them- 
selves by their choice. Knowledgeable appreciation is spreading, 
not shrinking: so it should, with our improved means of com- 
munication, both intellectual and physical. The number of small 
art galleries that have sprung up, the multitude of one-man 
shows for young artists of promise but little performance, are 
proof enough of vitality. 

I am convinced that one of the main answers to the problems 
set by the disappearance of the older type of patron lies in the 
development of group activities and organisations, so that a pool 
of small contributions directed by a skilled central committee 
takes the place of the single purses of the past. The organisations 
are there, but the general public, which can well afford the 
annual guinea that is required for membership, remains supinely 
aloof. It is a conspicuous instance of the failure of the individual 
in the new economy to realise his accompanying responsibilities. 
There is the National Trust, a body of incalculable importance 
to the maintenance of our country’s cultural inheritance, the 
benefit of whose work is enjoyed by millions of people every 
year. How many subscribing members? Say 70,000. There is the 
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National Art Collections Fund, one of the great public bene- 
factors of the day: the whole of its benefactions is carried by the 
purses of less than 10,000 plus one or two hundred corporate 
members. There are other bodies I could mention, founded on 
the lines of the famous Les Amis du Louvre—the Friends of the 
National Libraries, the recently formed Friends of the Tate 
Gallery, the Contemporary Art Society. Indeed there is no limit 
to the possible range that could be covered by these and other 
societies yet unformed: if only today’s citizen was as conscious 
of the need for personal contribution as he is appreciative of the 
results that such contributions can bring. 

Secondly, the State has beyond doubt its own subscription to 
make. Twentieth-century economics and taxation have combined 
to make that inevitable. The important thing is that what it 
supplies it should supply generously and with a willing grace. 
Nothing is sadder or more frustrating of its own purpose than 
the way in which State contributions to art and culture are vir- 
tually apologised for in Parliament and extracted from the 
Treasury as if they were a singularly painful tooth. It is not that 
nothing is done—much is done—but it is done often by a hap- 
hazard collection of complicated measures and with such bad 
grace. This wryfacedness is a Puritan tradition with overtones 
of Mr. Gladstone’s stinginess with the public purse. It is quite 
inappropriate to the conditions of today. 

It is desirable that when we speak of State support for the arts 
we should be clear in what ways we mean that support to be 
given. On the whole, I am sure that it is best, certainly in all 
matters connected with contemporary artists and contemporary 
performance, to make sure that State influence is kept out of 
everything to do with questions of taste, style and content. It is 
so easy otherwise to generate that stifling official tyranny, with 
its favourite sons, its black lists and its arbitrary standards of 
judgment. What we look to the State to provide is not these 
standards, but the conditions under which the pursuits of culture 
can be not only economically viable but confidently undertaken. 
It is the background that is needed. And for this I see plenty of 
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scope: in the provision and maintenance of buildings, fine build- 
ings, theatres, galleries and concert halls; in general remissions 
of taxes and rates to all societies and other bodies engaged in 
cultural activities; in personal tax-reliefs to individuals in re- 
spect of their expenditure on or contributions to the fine arts. 

I have been dealing with matters which I believe to be of vital 
importance to the health and wellbeing of our country in what 
you may feel to be a rather trivial and disjointed way. I have a 
feeling however that the whole subject has been suffering in 
recent years from being talked about too much, too solemnly 
and in terms that are too general to make much impact. People 
ask for a Royal Commission to make ‘an over-all survey’ of the 
nation’s needs and for ‘an over-all plan’ to secure the best alloca- 
tion of the nation’s resources. In my life I have come to be sus- 
picious of the word ‘over-all’. It seems to go with a reluctance 
to do a small useful thing now for fear that it may not fit in very 
well with some ideal tremendous thing later. But art is not 
engineering. To encourage it, to make the ground fertile in 
which it is to flourish, may well involve wastage of effort and 
resources: there may well be overlapping, lack of co-ordination, 
even a lack of any comprehensive central plan. Do not be put off 
by that. If I am told that there ought to be one over-all scheme 
for the nation’s water supply, for instance, and for the optimum 
allocation of its resources, I know exactly what is meant and I 
think that I would at once accept the notion. But I do not know 
how to apply these conceptions realistically to the encouragement 
and support of such things of the spirit as art and culture. What 
is done there is best done for love, and love has never been a 
rationed or planned activity. The spirit bloweth where it listeth, 
and in the end I would stake my confidence that the life of these 
things that we so dearly prize lies more in the spontaneous initia~- 
tive and generous enthusiasm of men of goodwill determined to 
preserve for others the values that they have found enduring 
than in scientific planning or centralised administration. We 
can all be patrons everyday: today is always the best day on 
which to start. 
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of society which is, I believe, one of the most striking features 
of the liberal political State—striking, because the ideas that 
sustain it differ so widely from the ideas that before its inception 
had been dominant in men’s minds when they came to think 
about the nature and purpose of social institutions. Instead of a 
single harmonious organism in which every institution and in- 
deed every individual had a coherent part assigned (I speak, of 
course, of the ideal picture), institutions and individuals were 
to be, as it were, on their honour for the future, charged with 
responsibility for their own destiny, good or ill. If they should 
share in common certain conceptions as to the nature of the good 
society and the contribution which each for his part could make 
towards its realisation, that would be to the advantage of the 
State and of themselves: but the State itself, whether in legisla- 
tion or executive action, was to stand aside, discharged, indeed 
disqualified, from direct responsibility for the achievement of 
any ultimate social aim or harmony of purpose. One great prob- 
lem is how to keep always before men’s minds the exacting 
nature of the demand upon the individual sense of responsibility 
which is made by any such political system. It is natural enough 
to take the liberty and to let the responsibility go. 
A thing that we forget is that political liberty is a product, 
almost a by-product, of religious liberty. The theory of civil 
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rights that we know is common to the history of Europe and 
America, and found its political expression in the 1581 Proclama- 
tion of the States-General of the Netherlands deposing Philip II 
of Spain, in the English Declaration of Right of 1689 and in the 
American Declaration of Independence of 1776. Yet this theory 
is the direct outcome of the religious struggles of the seventeenth 
century. It is not that, even if there had never been those 
struggles, men would not have had just the same their bitter 


controversies as to the seat and distribution of political power. 


For certain they would have. But it is not likely that such contro- 
versies would then have taken the same direction. What matters 
for us, the descendants of these founding fathers, who are 
accustomed to use their language and their formulas, without 
sharing their experience or, often, the background of their ideas, 
is that these liberties that form the ground pattern of our State 
assumed the shape that they did because there were men who 
believed with a passionate conviction that they were entitled to 
worship God in their own way and to teach their children and 
to form their characters in the way that seemed to them calcu- 
lated to impress the stamp of the God-fearing man. Freedom is 
primarily a religious ideal: secondly it is an educational one. If 
it were to lose contact with the inspiration of these two impulses 
I do not know what value should be ascribed to the liberties that 
would remain. 

In a society which has accepted the imprint of such ideas Law 
too must adapt itself to their conditions. Its function is seen to be 
that of guaranteeing certain stipulated immunities, of protecting 
as sacred the human right to grow up and to grow out: it is not 
itself a guide or instructor in the duties of the citizen. It keeps 
the ring. That means that there will be much that seems negative 
and even sterile in the life and work of the lawyer in our society. 
Law has had, as it were, to come off its high horse, and the 
lawyer is dismounted with it. We cannot fairly echo the noble 
language of Bracton, who spoke of lawyers as dedicated to the 
art of the good and the equitable: they were like priests, he said 
‘for they worship justice and minister sacred rights’. What in- 
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deed is the fitting comparison that comes to our minds today? 
Often I think that the work of the lawyer has dwindled, in these 
smooth modern societies, to that of the traffic policeman. It is 
only redeemed, as so much of the institutions and activities of 
those societies can only be redeemed, if there burns the fire of 
belief in the value of what is guaranteed, which is the symbol 
of an unextinguished faith. 

This is a strange divorce that we have effected in civil society, 
a divorce that has made the law itself almost a neutral in an age- 
old struggle. What I want to remind you of is that this is a choice 
that has been deliberately made and one that deeply affects all 
our most important institutions. It was a choice: it is not in the 
nature of things themselves. I will point the comparison by 
quoting two passages written within one hundred years of each 
other by two Englishmen each of whom has had or represented 
a profound influence on the shaping of the political institutions 
of my own country. One is from Hooker, in a chapter where he 
discusses the role of civil government. ‘A gross error it is,’ he 
says, ‘to think that regal power ought to serve the good of the 
body and not of the soul, for men’s temporal peace and not for 
their eternal safety, as if God had advanced kings for no other 
end and purpose but only to fat up men like hogs and to see that 
they have their mast.’ The other is from John Locke’s ‘Letter 
concerning Toleration.’ ‘It is the duty of the Civil Magistrate, 
by the impartial execution of equal laws, to secure unto all the 
People in general the just possession of these things belonging 
to this Life . . . it neither can nor ought in any manner to be 
extended to the Salvation of Souls.’ That is, he says elsewhere, 
to ‘jumble Heaven and earth together.’ 

If the liberal society is to continue to take its stand on toler- 
ance, it is very necessary that its members should be continu- 
ously aware of what is involved in this strange and exacting 
conception. For it may be that the life or death of such a society 
may turn on the ability to distinguish between tolerance on the 
one hand and indifference on the other. The dividing line is no 
easy one to discern. ‘Tolerance ends where faith begins,’ was 
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said by a wise man, and it is not a palatable saying for us to 
swallow. 

We have made a virtue of it, almost perhaps a distinguishing 
virtue. But this is in truth to make a virtue of necessity. Toler- 
ance, whether in religion or in politics, first entered the modern 
world as a necessary concession to the needs of civil order and 
national unity. Those who conceded it were not proud of them- 
selves: they thought it an experiment, a second best at that. In 
effect, they were ready to exchange the unrealistic hope of reli- 
gious unity, over which men in Europe had been tearing each 
other to pieces during the sixteenth and seventeenth centuries, 
for national unity out of which the nation State was forged. 
Loyalty and orthodoxy were no longer to be identified, and the 
State came gradually to accept the idea that it was its duty to 
proclaim itself indifferent to two of men’s deepest concerns, the 
salvation of their souls and the education of their children. In 
one sense the authority of State power has never recovered from 
its secularisation and the solemn avowal that its ends have in 
them nothing of the divine. Something final and irrevocable had 
passed from civil society, affecting all who rule and all who obey, 
when men could no longer find meaning in the words which the 
Bible uses: ‘By me Kings reign: by me Princes decree justice.’ 
It is much harder for a purely secular society not to confuse the 
office with the man. 

What matters for us, however, is that we have been able to 
find a virtue in this old necessity. There has been, rightly enough, 
a practical side to it, since society is enriched by diversity of 
opinion and the unorthodoxy which was first conceded to reli- 
gious belief and practice extended by natural force to political 
opinion and every form of doctrine or enquiry. The shape of 
things today, the sense of abundance, the astonishing flexibility 
and potentiality of matter, these are all the growth of that grain 
of seed. The liberal society has not got rid of persecution, a blind 
pressure for conformity; but at least we have found a good 
practical reason that can persuade men to ease its weight. ‘Live 
and let live’ has come to argue even for a better life. So that, 
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although in its urge for cohesion there is something in society 
which struggles against nonconformity and frowns uneasily on 
the heterodox, we have at least taught ourselves to be afraid 
of the dangers of persecution. We know that there is good reason 
to be very careful as to what we persecute: and we know that 
without large liberty to shock conventions and a sound public 
taste for what is original and eccentric society either declines 
into stagnation or erupts with destructive force. 

One can understand the urge for conformity in a society where 
faith is passionate and extrovert. But the liberal who has taught 
himself that all faiths are born free has resigned any such justi- 
fication. In proportion as a civil society is virile and each member 
confident of the validity of his own beliefs, it can tolerate and 
indeed welcome nonconformity. It is fear and uncertainty which 
breed persecutions today. If men are not clear where they are 
going or for what purpose, even a small deviation from the 
crowd carries an unknown threat, and order becomes a virtue 
for its own sake. No doubt for these great modern societies, with 
their complex social and industrial structure, the mere main- 
tenance of order has an importance that it did not possess for 
more primitive organisations. Our modern societies are so 
vulnerable to disturbance, because they are so far from the 
security of bare earth and grass roots. But, even so, even allow- 
ing for all that they have gained in the enrichment of the furni- 
ture of living, it is as well to keep in mind that the principle of 
order has great pawer to obscure the simple issues to which our 
lives return and that it is in its name that throughout history 
some of civilisation’s great crimes have been committed. 

But if tolerance is to be a positive and animating principle of 
social life it must be much more than an exercise in self-restraint. 
It must arise from a sincere conviction that there is something 
to be gained by this standing-by that is of value beyond estima- 
tion and is to be gained by no other means. It is not the self- 
mastery of the tolerators that is the prize: it is the development 
of individual responsibility in those who are thus confirmed in 
the right to make their own mistakes and to achieve their own 
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victories. What is at stake then is the only freedom of the indi- 
vidual that has ever mattered absolutely, the freedom of every 
man to discern what is good and to choose it for himself. Unless 
men actively believe that it is for this and for no less a purpose 
than this that they hold their hands in the face of opinions that 
they ‘loathe and believe to be fraught with death’, tolerance 
declines into indifference and the liberal society betrays the 
central ideal of its founders. 

For what was conceded on the one side as a necessity was on 
the other claimed for us as a right, a natural right with which all 
men were endowed. We inherit and enjoy the rights but in- 
heritors sometimes forget the language of their grant and the 
conditions upon which they enjoy their exercise. If one goes 
back to the writings of the great men who built up these ideas 
for us, John Milton, say, or John Locke, one is reminded how 
austere is the conception of liberty which they bequeathed. We 
have in truth a perilous inheritance. It is not to be developed or 
improved by the precise and efficient methods which are natural 
to a society trained in science and engineering. There can be no 
short cuts. There must be waste, where there should be econ- 
omy, overlapping instead of organisation, time lost and not time 
gained. Whatever the object itself may be, however dear to the 
reformer, it must never be seen as more important than the 
character of the men who are to reach it. For it is in the educa- 
tion of individual character, the slow persuasion of the public 
conscience, that thzs society has chosen to find its sustaining ideal, 
more important even, though it is a hard saying, than the ulti- 
mate vindication of some great cause or the unmasking of the 
last secret of the material universe. Without this faith toleration 
has lost its meaning and natural rights are a burned out star 
extinguished in the firmament. 

Law needs all the time a compass to steer by. I hope that I do 
not say anything impertinent if I say that it is not lawyers them- 
selves who are most conscious of this need. There is so much in 
the study or practice of the law to absorb the man of intellect, so 
much history, so much argument to engross the reason, so 
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much of sheer professional expertise. Sometimes I have thought 
that there has come to be almost too much learning even for a 
learned calling and that principles of law, which are after all no 
more than generalisations relating to human conduct, cannot 
always sustain the weight of reasoning that is nowadays brought 
to bear upon them. At any rate, it 1s possible to perceive that the 
lawyer often stands too close to his subject to see clearly in what 
direction he and his fellows are making. It is a tendency natural 
enough in so complex and developed a system that it should be 
content to aim at the internal perfecting of its own categories. 
What drives us back from time to time to search further, to 
question outright what are our purposes, is the insistence of the 
layman, the man who is not versed in law, that it shall stand for 
something more, for some vindication of a sense of right and 
wrong that is not merely provisional or just the product of a 
historical process. He will not have it otherwise. 

Different countries set their compasses in different ways. 
Much indeed depends on the history of their development. You 
have in the United States that remarkable creation, the Federal 
Constitution, with the amendments that contain the Bill of 
Rights, and between them they draw this enduring outline of 
what it is to be a free man and so by implication declare the 
national faith and the purposes from which the law of the nation 
must never turn away. Other countries can set their course by a 
civil code which is itself treated as a body of philosophic doctrine, 
upon the principles of which the law can advance but from which 
it is not at liberty to recede. In England we have, I believe, a 
problem of formulation that has certain special difficulties, if 
only because there nothing is explicit and often what matters 
most is dependent upon a somewhat muted understanding. 
There is no fixed point such as may be found in a written consti- 
tution: and unrestricted parliamentary sovereignty can twist this 
way and that even what have been thought of as the basic 
principles of the law. When we turn to the common law, it is 
no vain claim for it to say that it has been a strong guardian of 
individual liberties and that its philosophy, if that is not too 
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grand a word for something so little philosophical, is worthy of 
free men. But, for all that, it is a subtle essence. So much of 
critical import that would be explicit in another setting is in 
English law a matter of some turn of procedure or results from 
an unwritten rule in the conduct of a trial or a case. The law has 
been described as a mode of treating legal problems rather than 
a fixed body of definite rules. It is not difficult under such a 
system to trench deep into a real principle while making no more 
than an administrative change. And it is peculiarly difficult 
either to see the shape of that which has no fixed proportion 
between its parts or to discern clearly any guiding mark by 
which to steer. 

For long it was thought by English lawyers that the care of 
the common law for individual liberties made it a duty for all 
courts of law to be hostile to what was called ‘the administrative 
decision’. Such decisions, affecting as they must the rights and 
duties of this citizen or that, were thought of as being ‘arbitrary’, 
upon the underlying assumption that legal rights and duties 
were only properly to be ascertained or declared through the 
medium of Parliament and the established courts of law. Such 
a claim would be, of course, too extreme to be tenable. There 1s 
not that absolute distinction between judicial and administrative 
decisions: nor is a decision, merely because it is administrative, 
likely for that reason to be either irresponsible or unfairly 
weighted as between public and private rights. Yet this attitude 
of the courts had a certain historical appropriateness, for it 
represented that deep suspicion of executive action uncontrolled 
by court or Parliament which is the legacy of the constitutional 
struggles of the seventeenth and eighteenth centuries. It has 
taken some time for the true question to be restated in more 
realistic terms: how in a complex modern society, in which 
many rights and obligations are inherently the product of admin- 
istrative schemes and can only be regulated by an infinity of 
decisions made in the course of administration, can the executive 
branch of the public service be so organized as to control 
itself? 
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As yet we are only feeling our way, but the direction, unless I 
mistake, is fairly clear. There is growing recognition that there 
is nothing really amiss if the established courts of law are not 
brought into this field of adjudication, except for a few very 
special and mainly prohibitory purposes. There is also, perhaps, 
a recognition that the jurisdiction of the High Court to ‘super- 
vise’ the proceedings of all ‘inferior’ tribunals has never enabled 
it to control more than the forms by which they arrive at their 
conclusions, so as to make sure that certain basic rules of pro- 
cedure are observed; consequently, that a jurisdiction of this 
kind is altogether inadequate to secure the substance of just 
decisions. On the other hand there is, I believe, a general readi- 
ness to concede that in the interests of justice administrative 
decisions should be subject to some form of appeal: and that the 
body appealed to, though part of the administrative scheme, 
should be genuinely independent of the authority that has made 
the decision (see, for instance, the Report of the Franks Committee 
on Administrative Tribunals and Enquiries). That is only a 
general and tentative sketch that I offer. It suggests a curious, 
but perhaps not unsympathetic, development: for, instead of the 
all-powerful bureaucratic machine dispensing rights and obliga- 
tions as its officials please, we seem to see a vast network of 
little tribunals, manned by laymen, busily adjudicating upon 
each other’s cases in the name of the public. 

I do not think, however, that Western liberalism can hope to 
have settled things so happily as to have exorcised for good the 
problem of civil obedience, or that the twentieth century will be 
out before we have had to remind ourselves how grave an issue 
this enfolds. Where, then, does the law stand? Do its principles 
contain within themselves any limitation upon what the State 
may claim from the individual citizen? No doubt constitutional 
guarantees are in form a complete answer. But, even formally, 
they can never be complete, and circumstances produce formi- 
dable reservations. The general answer, that upon which the 
democratic experiment itself is founded, is that the laws to which 
the citizen is required to submit are made on his behalf by his 
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elected representatives and claim his obedience simply by virtue 
of that assent; and that the executive government is either directly 
responsible to the electorate or indirectly responsible through 
the legislative assembly. We have thus come to throw the whole 
weight of lawful authority upon the circumstances of a procedure 
which is itself becoming more and more unreal. It is possible 
to see that under the impact of aggressive party organisation 
practice is drifting steadily away from theory. Parliaments and 
executives and parties become indistinguishable from each other. 
In Europe during the last generation we have seen countries 
fully equipped with the apparatus of political liberalism present 
themselves and their citizens with the same ancient and terrible 
dilemma as to where are drawn the limits of civil obedience. 
Suddenly the old question, The law of God or the law of man?, 
which in times of less stress and in communities of lower tension 
seems only an echo of a ‘battle long ago’, became once more a 
dreadful reality. It is because of those experiences, which have 
been added to the imaginative inheritance of European history, 
that so many men have begun again to ask whether the law itself 
must not teach that it and all its demands, no matter with what 
formal legality they may be clothed, are subject to the over- 
riding veto of a law of Nature or a law of God. 

This is a strange circle that has been described. Some aspects 
of the Middle Ages have come alive again, and men are turning 
from the comfortable assumptions of less troubled centuries to 
search the faith of those who lived in times when more absolute 
questions demanded more absolute replies. Whether they will 
find anything that can be built up into solid structure, I do not 
know. The experience of all that Germany, for instance, endured 
during the Nazi régime is too recent to have been fully assimi- 
lated. We think of all the blackness of the horror—the cruelty, 
the torture, the distortion of minds, the vast rejection of human 
decency and sanity. But that is much less than the whole story. 
You must set in the balance the high courage and the spiritual 
fortitude of those men who set themselves inside Germany and 
in occupied countries to stand out against the oppression and at 
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the cost of their own lives and of all they loved to confound the 
law in its own name. 

It is in the easy times that the light dims. In the hard times, 
when there is a searching of men’s hearts, the lesson that we are 
to learn from these martyrs, who send us back to our faith, is 
always the same. Sir Thomas More, Chancellor of England 
under King Henry VIII, was brought to trial and execution be- 
cause he would not accept the King’s new claim to headship of 
the church. He was, he said, ‘the King’s servant, but God’s first’. 
His trial records a question put by him to an informer, Robert 
Rich: ‘I will put you this case: suppose the Parliament should 
make a law that God should not be God, would you then, Master 
Rich, say that God were not God?’S It is the bleak question that 
has echoed down to our own day, but only so few of us are ever 
called upon to face the trial of giving an answer. Those who 
were would have found consolation in More’s own words: ‘We 
may not look at our pleasure to go to heaven in feather beds, 
it is not the way. For our Lord himself went thither with great 
pain and by many tribulations, which is the path wherein He 
walked thither, and the servant may not look to be in better 
case than his master’. 

Courage takes so many forms, and the history of the world is 
largely a record of how brave men have been. Yet one may take 
a few minutes to say something of the special courage of those 
who stood fast against an overwhelming armament of evil with 
nocertainty but that of their own destruction, with the knowledge 
that they brought ruin upon their families and their associates, 
and with nothing but their faith to give either purpose or justi-~ 
fication to their sacrifice. I have been reading recently a book, 
Dying we Live, in which have been collected some of the last 
letters and memorials of Germans who suffered death for their 
Opposition to Hitler and what he stood for. You could find such 
records all over Europe, for indeed it was an international com- 
panionship, but for these Germans there was the added grief that 
they were imprisoned as enemies of their own country which 
they loved, and they died with the ignominy of treason. 
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They make a group, the writers of these letters, without dis- 
tinction of class or calling. Many of them were pastors of the 
Reformed Church, many Roman Catholic priests. There are 
students, lawyers, university professors, men of the diplomatic 
and civil service, owners of great landed estates, soldiers of high 
rank and low. You may begin with the letter written to his 
parents by a farm boy from the Sudetenland: ‘Dear parents: 
I must give you bad news. I have been condemned to death, 
[ and Gustave G. We did not sign up for the S.S. and so they 
condemned us to death. You wrote me, indeed, that I should not 
join the S.S.; my comrade, Gustave G. did not sign up either. 
Both of us would rather die than stain our consciences with such 
deeds of horror. I know what the S.S. has to do.’ And you may 
read on to the opening of the last letter to his wife written by 
Peter, Count Yorck von Wartenburg, who was executed after 
the unsuccessful attempt to kill Hitler in July 1944: 


We have probably come to the end of the beautiful, rich life we 
have lived in common. For tomorrow the People’s Court will sit in 
judgment on me and the others. I hear that the army has expelled 
us: they can take our garments, but not the spirit in which we acted. 
And in this spirit I feel myself in union with my forbears and my 
brothers and also with my comrades . . . I too am dying for my father- 
land. Though in appearance my death is an inglorious, even a shame- 
ful one, I tread this last path erect and unbowed and I hope only that 
you will not see this as arrogance and delusion. We meant to kindle 
the torch of life. A sea of fire engirds us—and what a fire! 


These letters, written by men and women of such different 
experience in such various circumstances, speak nonetheless 
what is almost a common language. There is, again and again, 
a final calmness and serenity of spirit of which the writer speaks, 
even though he writes painfully with manacled hands. There is 
a certainty, an acceptance that what has come about had to be 
and an even joyful submission to the will of God, which still 
moves in the awful darkness of the surrounding scene. And this 
certainty extends to an unflinching confidence that the allegiance 
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they owed was not to any government of men that denied the 
deepest principles of justice. “There is an ultimate boundary,’ as 
one of them said to the court that condemned him, ‘beyond which 
all external legality becomes false and immoral.’ 

One of those men who did not survive the end of the war in 
Germany was Dietrich Bonhoeffer, theologian and philosopher, 
who was well known both in America and in England. He was in 
the United States when war broke out in 1989 and, despite the 
protests of many friends, for he was an uncompromising oppo- 
nent of National Socialism, he left at once to take up his place in 
Germany. Some of his letters and notes written in prison have 
been published. In one of them, in which he is arguing with 
himself why it is that he must maintain at all costs this stand 
which, he knows, must bring him in the end to the scaffold, he 
says a thing which, I believe, was a source of inspiration for him 
and many others. Men do not fight so tenaciously, he says, for 
what they hold to be the good and right in human life because 
they think that it is necessarily a cause that will triumph or be- 
cause they are given any certainty that such things must prevail 
in the end. It is rather the other way about. They see what they 
know in their hearts to be good suffering and oppressed by the 
power of evil; and it is the gallantry of rescue, not the expecta- 
tion of victory, that arms them to face with fortitude even the 
worst that men can do to them. 

You will know of that strange episode of medieval history, 
the Children’s Crusade. At the beginning of the thirteenth cen- 
tury thousands of children, boys and girls, led by a twelve-year- 
old shepherd-boy, Stephen, started a march from Vendéme, 
southwest of Paris, to the Holy Land to recover Jerusalem from 
the infidel. An even larger party, under a Nicholas, gathered 
in Germany at Cologne. It was hoped that the innocence of 
children might achieve what force of arms had failed to secure 
in four crusades. The children themselves believed that, once 
they had reached the Mediterranean coast, the sea would divide 
at their feet, as the Red Sea before the Israelites, and they would 
pass over dry land into Palestine. Many died on the way, many 
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reached the shore, at Marseilles, at Genoa, and at Ancona, but 
no pathway opened in the sea before them. Nor were the ways 
of men much kinder. Slavery among the Arabs was the lot of 
some: few ever saw their homes again. 

I am reminded of this small and pitiful crusade by what hap- 
pened to a group of students at Munich in the middle of the last 
war. I can remember, when I was working in the British Ministry 
of Information in 1943, that we heard something of an anti-war 
movement in Munich University and that it had been suppressed 
by the Gestapo. It was only after the war that I was able to read 
an account of what had actually occurred. Five students, four 
men and a girl, and a professor, Kurt Huber, were arrested and 
sentenced to death for distributing pamphlets which denounced 
the war and the policies of National Socialism. The students were 
all in their early twenties; one of them, Christoph Probst, was 
a married man with two small children. The difference between 
these young people and the children of the Middle Ages was that 
these knew very well what they were doing and why. They ex- 
pected no sea to part its waters miraculously before their feet, 
and they must have known perfectly well that they were launch- 
ing their protest against an overwhelming power that would 
inevitably destroy them. To them, that consideration was not to 
count. ‘What does my death matter,’ Sophie Scholl said after her 
arrest, ‘if thousands are stirred and awakened by what we have 
done?’ And later, at the end: ‘Oh, what difference do these few 
years make?’!8 She was in her twenty-third year. 

Their plan was to write, print and distribute leaflets in the 
name of “The White Rose’. At first the University was the limit 
of their area: later the leaflets were carried to other towns in 
Germany. They must have had helpers, one would suppose, but 
none seems to have been detected, and in effect these five, not 
much more than boys and girls, were fighting their own cam- 
paign against the powers of evil. One gets the impression that 
Hans, Sophie’s brother, was the main author of the leaflets and 
perhaps the central figure of the five, but it is clear that each 
one of them took his risk, if that is the word to describe what 
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could have only one end, with his eyes open and a willing accept- 
ance of consequences. 

It was very brave, and the things that they had to do or say 
were very simple: ‘Down with Hitler’ painted at night on build- 
ings in the Ludwigstrasse, the single word ‘Freedom’ over the 
University entrance. The leaflets, too, were simple and direct in 
language, their sentiments those we take for granted in our 
essays and our lectures: but they take their urgency from the 
setting in which they were produced and the youth of those who 
wrote them. They had been reading, we are told, in the old 
source books of the civilised tradition, Plato and Aristotle, St. 
Augustine and Pascal; but for their quotations they use mainly 
their own German writers, Goethe, Schiller, and Novalis. Here 
is part of the Schiller quotation: ‘Everything may be sacrificed 
to the welfare of the State except that to which the State itself is 
only a means. The State itself is never the aim; it is important 
only as a condition for the fulfilment of the aim of humanity, and 
the aim of humanity is nothing else than the development of all 
the powers of man; that is, progress.’ Elsewhere in the third 
leaflet, the writer says: “We wish to emphasize one thing clearly 
and simply: Every man has a claim to an efficient and just govern- 
ment which will secure the freedom of the individual and the 
good of the whole. For it is God’s will that man, free and inde- 
pendent, should find his natural aim in the communal life and 
communal work of the State and his earthly happiness in self- 
reliance and free activity.” And in one of the last of the series: 
‘Has not God given you the strength and courage to fight? We 
must attack evil where it is most powerful . . . we shall not be 
silent; we are your bad conscience: ‘“The White Rose’’ will give 
you no peace.’ 

So they went out with nothing, we may say, but their text 
books and their lives; and they were squashed with indifference, 
like little tiresome flies, by the evil Power that they challenged. 
The words of Christoph Probst, in writing his last letter to his 
Sister, may speak a memorial for them all: ‘I never knew that 
dying is so easy . . . I die without any feeling of hatred . . . Never 
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forget that life is nothing but a growing in love and a preparation 
for eternity.’ 

You may indeed wonder for what purpose I am taking up 
your time today by recounting a few details of this story, which 
itself makes only the smallest fragment of history. The shadows 
that closed in on these young lives have drawn away. I am stand- 
ing here, in your great city of Chicago, in the gracious surround- 
ings of your University, and I am trying to say something, at the 
close of my lectures, to fix the theme which throughout has been 
running in my head: What is the ultimate principle by which the 
law is to be directed? From this question, do the ‘White Rose’ 
leaflets, the testimony of the students at Munich, seem very 
remote? Not, I believe, if you think, as I do, that the ends of law 
are to be learnt from many sources other than its own primers 
and that there is no source more compelling than the judgment 
of those who in their own lives have confounded man’s law by a 
higher test. You will not mistake my meaning or suppose that I 
depreciate one of the great humane studies if I say that we can- 
not learn law by learning law. If it is to be anything more than 
just a technique, it is to be so much more than itself: a part of 
history, a part of economics and sociology, a part of ethics and a 
philosophy of life. It is not strong enough in itself to be a philo- 
sophy in itself. It must still stand rooted in that great tradition 
of humana ctvilitas from which have grown the institutions of the 
Western libera] world. Cut it away from that tradition, no 
matter for how good a reason, and it will lose what sustains its 
life. 

We must never, then, lose touch with the idea of Natural Law 
or give up the belief that all positive law bears some relation to 
it. Men will not let us, even if we want to. It is an idea too deep 
in human experience for a few generations to have outgrown it, 
and at that under political conditions that may prove to have 
been exceptionally favourable to the liberal experiment. But we 
try to make at once too much and too little of Natural Law if we 
treat it as being in any special sense the concern of lawyers or 
as an instrument peculiarly adapted to the work of jurists or of 
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judges. It is not that, probably it never was that: and it is just 
this misconception of its true significance that has brought so 
much criticism upon the idea and has led critics to speak of it as 
something of only antiquarian interest, a cloudy vision of earlier 
times, a thing of no practical importance to affairs of our present 
day. 

Indeed, I do not doubt that Natural Law has suffered from this 
belief that it could somehow be equated with a code of fixed and 
positive injunctions. It was natural enough in the Middle Ages, 
when learned men themselves had so few points of reference in 
comparison with those open to us, that the Law of Nature should 
be spoken of as if it were all contained in the words of Holy 
Scripture or of the Corpus Juris Civilis. Yet even then it was 
not claimed that these, though the surest, were the only sources 
from which the conceptions of Natural Law were to be derived. 
Such law was the driving equity, the imperative reason, which 
found its echo in all men’s hearts: its dictates were to be learned 
in study of the best that the troubled history of civilisation had 
preserved out of all that had been taught and written in its 
making. We, to whose eyes so much more of the world has been 
exposed, can look for no greater certainty in our results and can 
be sure only that we must struggle vastly harder with the vastly 
richer sources of our material. 

We may take it, I think, that in our developed systems of 
municipal law-—I am not speaking of international law, which 
raises a different set of problems—Natural Law is not likely to 
be more than a minor formative influence upon the work of the 
judge. The ground is too fully occupied for him to have much 
freedom in which to move. It can help—to an interpretation 
here, to a new line of approach there—but we should be talking 
theory, not speaking of fact, if we thought that judges in our 
society could remake the body of the law they administer into 
what they may approve as a shape of greater justice. But the 
principle of Natural Law was never intended primarily for law- 
yers. It was the product of the moralist, the theologian, and the 
philosopher, and their teachings were aimed at everyone, not 
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at any special class or calling. They spoke to the lawyer, cer- 
tainly, but even more directly to the prince or legislator, indi- 
vidual or assembly: they spoke to the Pope and Emperor as well 
as to the priest or magistrate: and, what might matter most in 
the end, they spoke to the heart of each individual man. We are 
all implicated, if we accept the principle of Natural Law at all. 
We are all committed. 

To what then are we committed? We are asked to believe that 
man is by nature a rational and social being. We are asked to 
believe that the growth of each individual towards responsibility 
and the freedom to choose the best that he can discern is a pur- 
pose which must never be conditioned by or made subservient 
to other purposes. We are asked to believe that there is at all 
times and in all ways an ideal fitness of things which corresponds 
to these beliefs and that by ourselves and working with others 
we are bound to do what we can to see that this fitness prevails 
in human affairs. And, for the rest, there are the words of Ed- 
mund Burke: 


We are born only to be men. We shall do enough if we form 
ourselves to be good ones. It is therefore our business carefully to 
cultivate in our minds, to rear to the most perfect vigour and matur- 
ity, every sort of generous and honest feeling that belongs to our 
nature. To bring the dispositions that are lovely in private life into 
the service and conduct of the commonwealth. . . . To be fully per- 
suaded, that all virtue which is impracticable is spurious; and rather 
to run the risque of falling into faults in a course which leads us 
to act with effect and energy, than to loiter out our days without 
blame, and without use. Publick life is a situation of power and 

energy; he trespasses against his duty who sleeps upon his watch, 
as well as he that goes over to the enemy.?8 
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long line of these distinguished events, was held here, at 

Stratford, in the year 1769. It was called the Stratford 
Jubilee; though of what precisely it was supposed to be a jubilee 
its organisers remained discreetly silent. But then the chief of its 
organisers was that celebrated actor, Mr. David Garrick, a man 
at all times of a lively imagination. He played Macbeth in a bag 
wig and Hamlet in the contemporary court dress of the reign of 
King George III; in that showing himself, perhaps, a little in 
advance of his times. 

The festivities lasted for three days, embracing a great variety 
of attractions. Dr. Thomas Arne, not less well known for his 
participation in this festival and his delightful settings of music 
for As You Like It and Twelfth Night and The Tempest —‘Where 
the bee sucks’, still the terror of aspiring trebles—than for the 
accompaniment to ‘Rule Britannia’, presided over choral services 
in Holy Trinity Church. There were public entertainments, as 
there are today. There was a concert and, what there is not 
today, a horse-race. Odes were recited and orations delivered 
in praise of the poet. All this for three days, virtually without 
remission. 

In 1961, more efficient, as we think, more streamlined in our 
methods, we do everything at a brisker pace. So far as I know, 
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you will listen to no odes; nor any orations, except that solitary 
trill which I shall contribute—on a strictly controlled time 
schedule—to the centuries’ great chorus of acclamation. 

For it has been a continuous chorus. It is one singular thing 
among the endless variety of things that can be dwelt upon in 
tribute to Shakespeare that he was from the first such a success; 
that his achievement both as dramatist and as poet has through- 
out been recognised as having about it something prodigious, 
something which in its general acceptability, in its universal 
appeal, set him apart, with one or two companions at most, from 
other contestants for the wreath of laurel and the unfading bays. 

And this is so whether you measure him as native poet or as a 
figure of world repute. The English, it is true, with a pardonable 
bias, have tended to insist how typically English he is. They have 
delighted to find in him the quintessence of just those virtues 
which they are pleased to recognise as peculiarly their own— 
good humour, tolerance, a deep humanity, a romantic imagina- 
tion, a perceptive and far-reaching sense of compassion. Foreign 
countries, on the other hand, though sometimes even more cor- 
dially appreciative of Shakespeare’s genius than the English 
themselves, have been more disposed to stress his qualities as a 
universal genius, one who belongs by right to all mankind and 
not to some petty geographical division which happened to con- 
tain his birthplace. So far from regarding him as typically Eng- 
lish, they have been sincerely puzzled to account for the fact that 
he ever came to be born in England at all. Nor have they ap- 
proved of the circumstance, even where they have admitted it. 
Heinrich Heine said, as we know, that he acknowledged only 
one defect in Shakespeare, that he was an Englishman. Voltaire, 
perhaps Shakespeare’s only great detractor, found no difficulty 
in this. Shakespeare was, he thought, typically English—‘Sans 
la moindre étincelle du bon goiit ni la moindre connaissance des 
régles’—‘Not a glimmer of good taste or the faintest knowledge 
of the proper rules’. As if we cared! 

Not, of course, that the English themselves have ordinarily 
been ready to risk the stage presentation of Shakespeare’s plays 
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on their own merits. They have been felt to need substantial 
improvement by other hands, according to the current require- 
ments of the taste or fashion of the day. Even as early as the 
Restoration of 1660, when the stage was reopened after the 
Puritan régime, the improvers were at work: and this at a time 
when the plays were only, as it were, in their second generation! 
There was Shakespeare’s distressing habit of allowing some of 
his plays to end unhappily. This was corrected by having them 
rewritten with natural, cheerful endings—Romeo and Juliet, for 
instance, not dead, not desperate, but alive and reunited. Then 
there was his tiresome, involved language, often so difficult to 
understand: this had to be rendered in simplified words, and some 
speeches were much elucidated by being transferred to different 
characters or even taken out of one play and put into another. So 
were some characters: Benedick and Beatrice left Much Ado and 
turned up, rather oddly, in the cast of Davenant’s rewritten 
Measure for Measure. Incidentally, you might not at first sight 
recognize The Taming of the Shrew under its new title in John 
Lang’s Sawny the Scot. 

In the eighteenth century a Mr. Nahum Tate fell to work on 
King Lear. To some of us the closing scenes of that play, when 
after the tempest and the thunder and the lightning have died 
away there seems to speak a still small voice telling the truth of 
God, represent one of the supreme achievements of the human 
genius. This was not, however, the view of Dr. Samuel Johnson. 
He much preferred Mr. Tate’s new version, which eliminated 
Shakespeare’s intolerable tragic ending by reviving Cordelia 
and marrying her off to Edgar. United, they survive to rule over 
Albion as joint sovereigns. 

The nineteenth century found an independent reason for tam- 
pering with Shakespeare. He was liable to be coarse. Canon 
Plumptre set out to correct this failing. ‘Under the greenwood 
tree Who loves to lie with me?’ was suggestive, certainly of 
sloth, if not of something worse. Rendered 4 la Plumptre, it ran 
in its new form ‘Under the greenwood tree, Who lives to work 
with me?’. More improving still, though perhaps with some 
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sacrifice of poetic quality, was the conversion of the enchanting 
lines ‘With everything that pretty bin, My lady sweet, arise’ in 
Cloten’s aubade in Cymbeline into ‘With everything that pretty 
is, For shame, thou sluggard, rise’. 

Even now I do not know that the process of improvement has 
altogether come to an end. From time to time we catch ourselves 
peering rather uncertainly at the authentic Shakespeare behind 
the commanding presence of the contemporary producer. 

For there was, after all, a real Shakespeare, a gentle kind of 
person, vulnerable to being pushed around by managers and 
producers, a man of ‘brave notions and gentle expressions’, as 
Ben Jonson said, who knew him and loved him in his day. His 
works were not a literary accident: they are the record of one 
man’s achievement. It is the peculiar quality of our celebration 
at Stratford that we can not merely celebrate the vast achieve- 
ment by which the world has been enriched, but here, in these 
immediate surroundings, we can catch some faint echo of the 
individual himself who had to carry through his life the load of 
this insistent genius; who was a child and boy here, had his 
schooling here, in the Grammar School up there in Church 
Street: loved and was married here; set out from here to London 
to seek his fortune and find his immortality; and came back for 
those few remaining years to buy his home and smell his flowers 
and say those last, but surely not final, things about the meaning 
of life and love and about human destiny which are contained in 
the four closing plays, Pericles and Cymbeline, The Winter's Tale 
and The Tempest, with their strange and beautiful projection of 
radiance uncorrupted, Marina and Imogen, Perdita and Miranda. 

We are always told that we can never know what kind of 
person Shakespeare himself was, that the plays and sonnets, 
search them as you will, do not release their secret. ‘Others abide 
our question. Thou art free. We ask and ask. Thou smilest and 
art still.’ I do not believe that that is altogether true. I do not 
believe that it is possible to give a portion of your mind and heart 
to the study of Shakespeare’s works without getting some notion 
of a real person who moves behind the curtain and the masks. 


Cre cr o_o nt fae 20 68s pee Oca —_—e, 


mp 2 


ete oe el me oa ee 


IMMORTAL MEMORY OF WILLIAM SHAKESPEARE 159 


A man, if you like, not much concerned with general theories 
but fascinated always by ideas and people as embodiments of 
these ideas. Not greatly a man of principle, but by some perfect 
internal balance loving what ought to be loved and hating what 
should be hated. Quite a formidable hater in his way. Not in- 
terested in playing games and with no heart for field sports: his 
heart panted with the hare and never ran with the hounds. Hated 
crowds and mobs and, I think, even parties. Could not stand any 
form of disorder. Men should ‘observe degree, priority and 
place’. “‘Untune that string’, and where did any man stand? 
Hated bad smells. Detested pomposity and intolerance and 
affectation; prigs and puritans; schoolmasters and, I am afraid, 
lawyers, while keeping for doctors a soft corner in his heart. In 
short, a man a little like Benedick, of a quick wit and a queasy 
stomach. 

And then, the things he loved. Music certainly, and all forms 
of harmony. Courtesy and gentleness, and all generosity of heart 
and purpose. Flowers which, with his peculiar intensity of vision, 
he saw as jewel-like things painted or enamelled on the green 
tapestry of the Avon meadows or the uplands of the Cotswold 
hills. Flowers always and of all kinds, but perhaps more 
particularly those whose hue was blue or yellow—violets and 
harebells, daffodils, primroses and cowslips, marigolds and the 
eglantine. ‘Lilies of all kinds’. Of all human qualities Shakespeare 
came in the end, one feels, to love that of innocence, not the 
innocence that is prim or ignorant but something that is in itself 
a flame of proud and undemanding loyalty. And ‘the kingly state 
of youth’—that unquenched spring of light and hope, his tender- 
ness for which has made Shakespeare the cherished poet of the 
boys and girls of April 1961, who crowd round the Theatre’s 
doors, as surely as he was of young people in the days when we 
had a Tudor queen and a Stuart king. 

Shakespeare was not an Alexander or a Napoleon. He did not 
live his life under the pressure of any conviction that his work 
was to be the work of an immortal. It is we that have put immor- 
tality upon him. We have so much to be grateful for, who come 
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to our estate as the late inheritors of this rich and complex 
civilisation that has its roots in the culture of western Europe; 
splendours of painting and music and architecture, of the written 
and spoken word, that have power to enlarge the range of the 
human spirit, to sustain the tired heart and to bring back light 
to the vision that has dulled. Shakespeare’s is one of the very 
great names in that select and splendid company. We may be 
thankful with all our hearts, when we raise our glasses to his 
memory, that in this Warwickshire town in the very centre of 
England there was born and died a man to whom it was given in 
the most supreme measure to speak with the tongues of men and 
of angels; to divine and to reflect with inexhaustible compassion 
the human condition, with its dilemma of comedy and of tragedy; 
and, like Lear, his great creation, to play God’s spy and to take 
upon him the mystery of things. 
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ordered way for a long time, there are certain subjects 

which find it hard to shake themselves clear of their own 
history. Those associated with freedom or liberty in all their 
various aspects are examples of this form of encrustation; and it 
would be hardihood to say that, however diffused in meaning 
one may sometimes feel such words as ‘liberty’ and ‘freedom’ to 
be, there is not a deep tribal wisdom in a special tenderness of 
sentiment towards everything that surrounds them. If there is 
some danger in such an attitude it does not lie in the preservation 
of this tenderness ; what danger there is lies in the fact that, if we 
do not bring up to date our analysis of what it is that we want 
to protect, we may find that we are defending a hill fort while 
the enemy streams by us in the plain. 

I do not make any apology therefore for taking advantage of 
the honour that has been done to me by this invitation if I use it 
to bring under review the subject of censorship. Historically and 
by accepted convention, everyone in this country is supposed to 
be against it: but, since it seems to me that we are surrounded 
on all sides by censors of a kind and must necessarily remain so 
under the conditions which now govern the dissemination of 
ideas and information, I believe it more valuable to ask such 
questions as who censors what and for what purpose than to 
deliver one of the standing comminations on the idea of censor- 
ship itself. 


Gone the life of this country has been going on in an 
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Freedom of speech, we know, is at stake in all this: but then 
do we know what we mean by ‘freedom of speech’? To our an- 
cestors, who vindicated for us this liberty, it was the freedom of 
the individual to speak his mind and to propound his ideas with- 
out fear or licence. Society could guarantee him that right, even 
if it could not guarantee him his audience. It was, and no slight 
upon it, essentially a printed pamphlet, public meeting, town 
hall or street corner kind of idea. Today we take very much for 
granted the individual’s right to speak his mind to whoever can 
hear him: but I doubt if it is anything like as important as the 
right that we shall find far more difficult either to define or to 
enforce, the right to be spoken to. It is the reader or the listener 
in whose name we habitually claim the freedom of the speaker or 
the writer; and yet under the modern technique of mass dissemi~ 
nation there intervenes between the one and the other these huge 
and monopolistic engines of production. A man may glitter with 
new and valuable ideas or burn with wise thoughts or passionate 
feeling, but if he is to communicate them to any circle wider than 
that of his own immediate friends he has got to render them 
acceptable to the real licensors of thought today, the editors, the 
publishers, the producers, the controllers of radio and television. 

Yet it may be to follow a false trail to speak of the dangers of 
monopoly in this connection. A monopoly here is not one man 
speaking with one voice, imposing by uniformity a single set of 
ideas. It is more like an organisation that has under its control 
all the means of entrance to a particular place, with each gate 
guarded by a different set of watchmen. It can be so organised, 
of course, that all the watchmen are like-minded, observe the 
same principles and only allow passage to those who possess 
what to them are blameless credentials. But it need not at all be 
so organised. Care in fact may be taken to see that the watchmen 
are a heterogeneous lot, interested in what is diverse and origi- 
nal, no great respecters of persons or majorities. Such men, we 
could hope, would be liberal in swinging open their gates even 
to odd and suspicious-looking persons. It is not the structure of 
the organisation or the number of organisations, I think, that 
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matters. It is the way it or they are run and the purposes it or 
they are intended to serve. 

If censorship is more than an ugly word for editorial selection 
it is because we think of it as a form of selection that is imposed 
by external authority, worst of all by the authority of govern- 
ment. This is the historical flavour of the word; and, while one 
can agree that there are some peculiar disadvantages in placing 
the approval or rejection of ideas under the control of political 
government, it probably does not much matter to the man whose 
nonconformity disqualifies him from breaking through the barrier 
whether the source of obstruction is an instrument of govern- 
ment or what we like to speak of as an independent agency. In 
either event it is the public that loses by the impoverishment 
of its culture. And, since it is impossible to imagine any condi- 
tions under which we, the public, will not be at the mercy of a 
host of selectors, who will merely be outraged if we speak of 
them as censors and will point out, quite truly, that their purpose 
is mainly to organise production and only incidentally to orga~- 
nise rejection, it looks as if the important thing for the future 
may be to try to make sure that they are within reason enlight- 
ened and intelligent men and that they have some coherent idea 
of the principles upon which they should exercise their enormous 
responsibility, an idea which we may call, perhaps, a philosophy 
of the waste-paper basket. 

We must set them a course of reading: that, at least. Very 
likely it will be a novel experience. Indeed I am not sure that in 
a world in which a man is not supposed to pull out teeth or attend 
a sick animal or keep the records of a limited company without 
the certificate or diploma of some guardian body we are not 
hopelessly lax in allowing anyone to exercise the editorial 
function without a valid certificate that he is a proper and re- 
sponsible person. We shall have to start them off with Areopagi- 
tica, because I notice that whenever a question involving some 
aspect of censorship emerges into public discussion in this 
country there is a tacit general assumption that the matter was 
settled for good by what Milton said in the year 1644. Certainly 
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there can be no doubt that he said the magnificent and imperish- 
able things that have enriched our literature: the ‘fugitive and 
cloistered virtue’; ‘a noble and puissant nation’; ‘give me the 
liberty to know, to utter, to argue freely according to conscience 
above all liberties’; ‘let her and falsehood grapple: who ever 
knew truth put to the worse in a free and open encounter?’ Yet 
when one turns to Areopagitica, the book that has been so potent 
in forming the tone of liberal society, and seeks to extract from 
it those guiding principles which we should reassert today, how 
difficult it is to hold fast to the flashing argument as it sweeps and 
darts about the heads of the proposed licensing commissioners. 
It does not raise the satanic enigma of the tremendous Paradise 
Lost: but it does leave one wondering how absolutely Milton 
meant us to accept his phrase that in the field of this world good 
and evil grow up together almost inseparably. 

It may be that one is trying to treat a hot thing as if it were a 
cold. Milton was a man of his own time, but a man too of a subtle 
and passionate nature, an advocate of great quality but neither 
philosopher nor judge. It is wiser therefore to reat] Areopagitica, 
with all its richness, as a piece of special pleading adapted for its 
occasion—the attempt by Parliament to reinstate the licensing 
of printing which had been a natural element of Tudor and Stuart 
systems of government—than as a reliable handbook for the 
liberties of twentieth-century society. For how many of its inter- 
woven arguments would convince the kind of careless authori- 
tarian that is one of the sample products of the present day’ 
There are, of course, the practical ones: you cannot organise a 
national censorship of books, it would not work, you could not 
find people competent enough to carry out even tolerably so 
indefinable a duty. But then one knows that, whatever else has 
advanced or retired, the sheer gift of organisation is now de- 
. veloped beyond recognition in our complicated societies, and, 
if there was the will, there could certainly be found the way to 
impose an effective censorship upon all important means of 
recorded expression. I do not say that it would be harmonious 
or internally consistent, since there is no pinning down the treat- 
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ment of ideas, but in the strict technical sense it could be effective 
and efficient. Putting aside practical considerations, which are of 
their time, there is too Milton’s great expression of faith, which 
has been echoed again and again by noble men in noble phrases, 
that on the one hand reading, no matter what, cannot do harm, 
for ‘the knowledge cannot defile, nor consequently the books, if 
the will and conscience be not defiled’, and that on the other, if 
Truth and Error are left in free competition, Truth can be 
counted upon always to prevail. ‘Who knows not that truth is 
strong, next to the Almighty?; she needs no policies nor strata- 
gems nor licensings to make her victorious.” But we, who see at 
work the powerful engines of propaganda and persuasion and 
advertisement and know something of the pervasiveness of their 
products, cannot help feeling that Error fights under no Queens- 
berry Rules. It may indeed be still a necessary article of faith 
that Truth is great and is bound to win; but one must neverthe- 
less allow the mournful query over what period of time must men 
wait in darkness before the light is to break through? How long 
for Error, how long for Truth? For my part I doubt if men are 
going to be persuaded to one course or the other by this asser- 
tion of an undemonstrable hypothesis which seems again and 
again to be contradicted by experience. I think it better for our 
security to say frankly that we have chosen a form of society 
which, since anyway it must wager on much for its survival, has 
elected to make this one of its foundation bets. There is, per- 
haps, enough to sustain us in the words of Mr. Justice Oliver 
Wendell Holmes, speaking in the Supreme Court of the United 
States (Abrams v. U.S., 250 U.S. 616 (1919)): ‘But when men 
have realised that time has upset many fighting faiths, they may 
come to believe even more than they believe the very founda- 
tions of their own conduct that the ultimate good desired is better 
reached by free trade in ideas—that the best test of truth is the 
power of the thought to get itself accepted in the competition of 
the market; and that truth is the only ground upon which their 
wishes safely can be carried out. That at any rate is the theory of 
our Constitution. It is an experiment, as all life is an experiment. 
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Every year, if not every day, we have to wager our salvation 
upon some prophecy based upon imperfect knowledge. While 
that experiment is part of our system I think that we should be 
eternally vigilant against attempts to check the expression of 
opinions that we loathe and believe fraught with death. .. .’ 

I wonder what in his heart twentieth-century man makes of 
Milton’s deepest and most personal theme, that human life is an 
unending struggle for virtue and that we positively need the 
sight of evil and the temptation to evil to keep us, as it were, in 
training for good. There is here one aspect of puritan teaching, 
it is true: it may well be, as Francis Thompson said, that the 
corn waves richest over the battlefields of the soul. The thought 
corresponds with something that lies deep at the base of our 
moral sense. “That virtue therefore’, says Milton, ‘which is but 
a youngling in the contemplation of evil and knows not the ut- 


most that vice promises to her followers and rejects it is but - 


a blank virtue, not a pure.’ He says again that the ‘knowledge 
and survey of vice’ is necessary to constitute human virtue and 
that the reading of books offers the safest way of ‘scouting into 
the regions of sin and falsity’. Not everyone, it must be admitted, 
has so found it. 

The question, as I see it, is not so much whether the moral 
life is not inherently a struggle, hard though that is upon those 
who are by nature saintly, nor whether we must not enfeeble the 
strong by intervening to prevent their conquest of temptation. 
It is rather that the weak, over whom temptation triumphs, are 
not less to be considered than the strong who are nourished on 
its defeat. Sometimes it seems that human nature remains fertile 
enough to provide more than all the scouting parties may re- 
quire for their reports. Milton’s theme is appropriate to that of 
the intense puritan society which he addressed; it is that of the 
triumphant warrior, the man who goes down into the river, cry- 
ing that he leaves his ‘courage and skill to him that can get it’; 
but it does not seem to take much account of those who fall by 
the wayside. ‘Were I the chooser’, he says, ‘a dram of well-doing 
should be preferred before many times as much the forcible hin- 
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drance of evil doing. For God sure esteems the growth and 
completing of one virtuous person more than the restraint of ten 
vicious.’ 

Many of us would admit to finding something unattractive in 
this naked statement of the doctrine that the devil should take 
the hindmost, the English translation of sauve qui peut. Yet even 
when we have overruled a personal shrinking from the austeri- 
ties of the statesman we may still find ourselves left with the 
question whether a philosophical doctrine as absolute as this can 
ever be an effective restraint on public action in the face of ob- 
vious evils. I believe indeed that its general temper is singularly 
out of harmony with the movement or progress of thought that 
has formed the prevailing mood of contemporary society. Lord 
Acton says somewhere that it is the very badge of what he calls 
a highly instructed and intelligent community to perceive the 
benefit of compulsory obligations which at a lower stage would 
be thought unbearable. Such an acceptance of limitations, due to 
a heightened social sensibility, seems to me demonstrable in 
most spheres of personal action. Is there anything so peculiar 
about the liberty to express thoughts or ideas or feelings that 
we can be sure that it will always remain uncompromised by this 
increasing sensibility? It is a question that cannot but be impor- 
tant for the future of our society, since on its answer depends the 
invasion of Children’s Hour into much of our working day. We 
can no longer protect ourselves by a belief in the separate culture 
of the nursery. The great cloud of our little witnesses encom- 
passes us about for most of our spare time, and mass dissemina- 
tion by paperback and film and radio and television means that 
more and more we share a culture that has to find a common style 
and content for all comers. 

Areopagitica was written for a small society of reading men, 
intensely in earnest, to whom questions of religion and education 
were of supreme importance and for many of whom there were 
no other admissible social interests. Its arguments are directed 
to the discussion of ideas, social and political, and the contest 
envisaged is one between antagonists as simply defined as Truth 
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and Error. Even so, the tournament area is more strictly deli- 
mited than the argument has led one to expect. Toleration Is to 
stop short at popery; at open superstition ‘which, as it extir- 
pates all religious and civil supremacies should itself be extirpate, 
provided first that all charitable and compassionate means be 
used to win and regain the weak and the misled’ (a reservation 
which, after all, was the working theory of the Holy Inquisi- 
tion); and, finally, at that which is ‘impious or evil absolutely, 
either against faith or manners’. Exceptions such as these make 
too little acknowledgment of the fact that the first and essential 
protection required by the heterodox is against condemnation 
by adjectives, followed by exemplary sentence. 

The liberal society has followed Milton’s lead in what con- 
cerns the expression of ideas. There is no official threat to the 
freest possible discussion of politics or religion or education nor 
is it all likely that there should be. By 1695 the Licensing Act 
of 1662 expired, and it has never been renewed. That was the last 
time in England when anyone had the power to pre-censor 
‘heretical, seditious, schismatical or offensive books or pam- 
phlets’. It was a Restoration statute, a temporary reversion to 
Stuart principles of government. But, given freedom of publica- 
tion, prevailing opinion did not look for complete freedom from 
all consequences: and there emerged the idea that the law should 
step in after publication and claim its penalty wherever there 
had been a criminal offence. So the common law, perhaps a little 
surprised to discover that it was expected to have a doctrine 
about something which it had always supposed would be taken 
care of by other means, came forward with the theory that, as 
the king’s peace was broken by acts against the constitution or 
against religion or against morality, it was an offence at common 
law to issue a publication that tended to corrupt the morals of 
the king’s subjects in these respects. Thus, when licensing of 
printing went out, the offence of criminal libel came in. Nature 
was discharging its traditional function of disliking a vacuum. 

Time and the consolidation of our society have eroded the 
offence of criminal libel either for seditious or for heretical or 
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blasphemous writings. The nineteenth century saw the end of 
such publications as effective constituents of crime. One may 
doubt whether this change was solely due to the principles of 
liberal thought: it must have been contributed to by a growing 
self-confidence in society, a firmer sense of its own cohesion, 
which made it ready to allow a latitude to argument and debate 
on topics which would have seemed to earlier generations an 
outrageous taking of risks. We can see how the crucial issues of 
one generation become in another the proper material for moots. 
It is noticeable that the crime of obscene libel, as it has come to 
be called, the publication that tends to corrupt and deprave the 
morals of the queen’s subjects or some of them—a most impor- 
tant qualification—did not die out with the others. For some 
reason it was felt to be needed: in some strange way, while 
sedition and heresy and blasphemy passed out of the moral 
sphere, the treatment of the subject of sex remained within it. 
To say ‘Victorian morality’, with the implication that that 
curious and contorted system of ideas was itself causative, is not 
enough. Victorian morality was an expression of some deep 
division which made it possible for men of the nineteenth century 
to be at once dogmatic about books that might influence the 
conventional morals or moral conduct of society and at the same 
time indifferentist to books that treated, even in revolutionary 
style, questions of politics and religion. I know that below this 
there lies a submerged equation between moral and sexual con- 
duct, but I must take my terms as I find them. It is here, I think, 
that we leave the Areopagitica field of discussion, because in truth 
we are no longer talking about a contest between what are easily 
identified as conflicting sets of ideas: we are talking about ideas 
certainly, but ideas mixed up with and concealed in problems of 
the handling or presentation of topics, the current social stand- 
ards of expression, in the widest sense with questions of taste 
themselves. On such questions it requires some degree of sophis- 
tication even to perceive where the distinctions come, much more 
to discern what is their moral significance. 

Is the law that punishes obscene publication going to go the 
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same way in the twentieth as the law governing seditious or 
blasphemous libel went in the nineteenth century? In other 
words, is it going to fall into desuetude because the public no 
longer feels that this class of publication represents a danger 
from which it needs to be protected by the sanction of the cri- 
minal law? This is not a lawyer’s question in any specialist sense, 
otherwise I might not be raising it, but it is one of some interest, 
since from Milton’s time downwards the risks of doing away 
with all official censorship have been felt to be mitigated by the 
reflection that, if the limits were overpassed, whatever they 
might be, there was always in the background the policeman 
Law to march the offender off to jail. Now it is not improbable, I 
think, that the policeman is due to go off duty and not to come 
back: and, if that should be so, society will find itself in the future 
faced with the duty of developing a view as to the interrelation 
between public morals and written or other published works 
without the protection either of official censorship or of the law. 
We do not know how it will react to the tonic of complete re- 
sponsibility: but it would not be wise to exclude the possibility 
of some considerable overcompensation to correct this liberty, 
the greater because there is such powerful unofficial censorship in 
the hands of producer, sponsor and consumer. 

At any rate this is a good moment to take stock, now that we 
have before our eyes both the new Obscene Publications Act, 
1959, which, since others do, I too will refer to as the Jenkins 
Act, and the recent unsuccessful prosecution of the publishers of 
D. H. Lawrence’s Lady Chatterley’s Lover. I can recall few cases 
that attracted more active attention in the country or one which 
provoked more general discussion. It was not just a nine days’ 
wonder. It must have been felt to be significant, although I think 
it a harder task to identify just in what its significance lay. First, 
however, an introductory word about the Jenkins Act. 

One of its objects is stated to be ‘to provide for the protection 
of literature’. It succeeds, I think, in providing for the protection 
of people who write books, which is not quite the same thing. It 
adopts as the test of obscenity that the effect of the article com- 
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plained of, if taken as a whole, must be to tend to deprave and 
corrupt persons who are likely, having regard to all relevant 
circumstances, to read, see or hear its matter. A defence against 
criminal liability is provided if it is proved that publication is 
justified as being for the public good on the ground that it is in 
the interests of science, literature, art or learning or other objects 
of general concern. 

This defence is new, at any rate in such explicit form. So is the 
requirement that the effect of the work is to be considered ‘as a 
whole’, though some judges had already held this to be the 
correct approach. Giving to the Jenkins Act itself the same treat- 
ment, I think that there is no doubt at all that its general effect 
is to shift the substance of the criminal offence from the presumed 
result of what is done to the presumed intention of the person 
who does it. The general idea seems to be that any seriously 
intended contribution to these categories of science, learning, art, 
literature, etc. is to be protected, no matter what its actual effect. 
That seems to leave only the somewhat improbable figure of the 
deliberate corrupter without even literary merit. It may be a 
very good thing to say just this in the twentieth century, that 
society neither desires nor needs—I mean these as alternatives 
—to retain in the criminal sphere the expression of ideas or 
sentiments or impressions: but, if that is so, it is equally a good 
thing to say so explicitly, so that there is no masking where 
responsibility lies. 

Since I do not want to linger in detail upon the contents of 
the Jenkins Act I will just make two points to illustrate this 
change of emphasis which it exemplifies. There is the rule that 
you must look at the effect of a book as a whole. Now, if your 
belief is that morals are capable of being influenced by what one 
reads and your concern is to protect society from such contamina- 
tion, it is plain enough that what you are concerned to protect it 
from is the actual effect of such reading. To this the effect of the 
book ‘as a whole’ is irrelevant; for there is not only no means of 
securing, but there is very little probability in fact, that readers 
will make their approach to a book in this way. Only a small 
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proportion even of educated people is equipped to appreciate the 
general effect of a book: and some of them may not want to. 
Most people read a book, as they are entitled to, for what they 
can get out of it. Thus when the members of a jury are set down 
with instructions to read an impugned book as a whole, to begin 
at the beginning and to go right on until they come to the end, 
without interruptions, they are being told to carry out a test 
which can throw very little light upon the impact that the con- 
tents of the book can be expected to have on the average reader. 
On the other hand it is, of course, a valid test for finding out the 
real intention or purpose of the author and one much fairer to him 
than extracting isolated passages of the whole work and requir- 
ing that he should be judged by those alone. And this, I take it, 
is the very reason why the new statutory test has been imposed. 

Then there is the new defence, that the book published, though 
obscene, is nevertheless justified as being for the public good 
because its publication is (znter alia) in the interests of literature 
or art. I can only quote the words as the Act uses them, but I 
think that it might have expressed its general idea better if it 
had said that a work was not to be regarded as obscene at all if 
it was found to be for the public good as being in the interests of, 
for example, literature. But then does anyone know what ‘litera- 
ture’ means in this connection? I doubt if the makers of the Act 
did. It is not impossible to attribute to it a real meaning in cases 
of republication, where the work belongs to the corpus of literate 
civilisation and time and constant reappraisal have done their 
work and have so given it a certain accepted standing. ‘Litera- 
ture’ then has an intelligible meaning. But apply the word to a 
contemporary work, the point at which the new defence begins 
to pinch, and by what criterion is it to be tried? If we may judge 
by the Lady Chatterley trial, the general view is that literature 
and literary merit are interchangeable terms. Thus the jury is 
expected to form a judgment upon such issues as the quality of 
the writing, the measure of the author’s success in realizing his 
supposed artistic purpose, the truth and sincerity of the work as a 
representation of some aspect of life, and to weigh the relevance 
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to all this of such accusations as repetitiveness and heaviness of 
style, the use of impolite, though current, expressions and in- 
accuracy of quotation. Here again these nice appraisals may be 
important enough if the object of the inquiry is to give the author 
a certificate either of literary merit or of sincerity of purpose. 
They would be appropriate enough, for instance, if the issue was 
the awarding of the Prix Goncourt. But they seem to have taken 
us a long long way from the only consideration that justifies the 
appeal to criminal jurisdiction at all, the protection of the public 
from the dissemination of deleterious matter, the old aedile 
business of keeping the roads clean and the air sweet. After all, 
it is perhaps worth remembering that, if you do not yet regard 
the public as immune, either inoculated by experience or tolerant 
through sophistication, much its most dangerous enemy must 
necessarily be the writer of great literary skill who is impelled 
by profound sincerity of purpose. And he, by definition, is, it 
seems, safely beyond the arm of criminal justice. 

These are early days in which to try to measure the effect of 
an Act of Parliament passed as recently as 1959. The Lady 
Chatterley trial may be a special case, despite the great public 
interest that it aroused and despite the fact that it was avowedly 
regarded as an important, even a test, case by those who took 
part in it. On one view it was no more than a posthumous trial 
of the literary reputation and artistic integrity of D. H. Law- 
rence, and the evidence called for the defence showed how 
strongly it was felt by many people that this vindication was the 
real issue at the bar. For that he certainly got his verdict, so far 
as he needed it. During his life he had indeed needed it, and on 
more than one occasion; though it must have been very hard at 
any time since his essay (1930) ‘Apropos of Lady Chatterley’s 
Lover’ for even an unenthusiastic reader to doubt his patent 
Sincerity of purpose. I think, however, that this trial and its out- 
come meant to people something much more generalised than 
the status of Lawrence as a writer: it marked dramatically a final 
turning away from the older idea that written words can be 
things dangerous enough in themselves to merit punishment for 
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the man who has let them loose on society, microbes or tigers, 
and an acceptance of the idea, which fits with the stricter con- 
temporary conception of what is involved in criminal justice, 
that it is the evil and intended purpose only that is the badge of 
crime. There is a certain virile attraction in the idea of making 
a man answer for the foreseeable consequences of what he has 
done without troubling to search his mind for motives or pur- 
poses: but it does not go well with the dock or the prison gate 
or for that matter with consequences that are tendencies, not 
facts. In truth the objective standard is only maintainable in a 
society that accepts a settled working relationship between sti- 
muli and responses in the matter of words. Break any certainty 
in the connection, as follows from greater sophistication in psy- 
chology, and the tendencies stream out undirected into space. 
To corrupt and deprave are terrible words. Traditionally the 
philosophers of censorship have confined their meaning to the 
range of sexual conduct. There lies a volume of social history 
behind that limitation. But surely their meaning cannot be so 
confined for the future in a society which is increasingly con- 
cerned about the apparent indifference of censors of all kinds to 
the depiction or portrayal of mindless violence and brutality, 
that terrible witless rejection of civility that threatens to be the 
Black Death of the twentieth century. It is well enough to inveigh 
against pornography and to condemn it with the contemptuous 
formula ‘dirt for dirt’s sake’. In fact these simple identifications 
may not prove so easy to achieve in a social environment in 
which it is almost an economic duty to eradicate any distinction 
between desires and needs. But, however that may be, it will be 
altogether to the bad if the new thinking that the Jenkins Act 
makes necessary is going to be tied up with fulminations against 
pornography to the exclusion of agents of a different order which 
can work just as surely to corrupt and deprave the human spirit. 
There have been many interpretations of the significance of 
the jury’s verdict in the Lady Chatterley case. One of the most 
prevalent, expressed, I am afraid, too often in rather silly terms, 
is that it represented a singular victory of liberty over authority. 
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In one sense I think that it did: it did seem to say that in all these 
matters of thoughts and ideas and the expression of them we are 
not to look to an objective standard of what is allowable, sup- 
ported and enforced, if you please, by the powers that be— 
whatever that may mean—but are to look to the honesty of 
purpose of the writer himself. There are, I believe, important 
implications in that: but one of the least satisfactory results will 
be that it should set off one more cannibal dance round the idea 
of authority. For it is high time that the literate section of the 
English public grew up and reached adulthood in its image of 
authority and abandoned this endless projection of a force styled 
‘They’, whose invocation serves again and again as nothing 
more than a form of self-excuse: “They'll down you’, as Lawrence 
makes Mellors himself say in perhaps the best known passage 
of his book. Let a fairy grant me my three wishes, I would gladly 
use them all in one prayer only, that never again should anyone 
using pen or typewriter be permitted to employ that inane cliché 
‘Establishment’. 

Its contemporary use began as rather a neat joke. In the be- 
ginning it offered a useful piece of social analysis. The word, of 
course, has conveyed very different meanings at different times: 
‘Prosperity to the Establishment and Confusion to all Enthusi- 
asts’ was a popular toast among the Anglican country clergy at 
the beginning of the nineteenth century. Its meaning in recent 
times is no longer ecclesiastical and has come to be faintly dero- 
gatory. Applied to individuals and not to institutions, it still 
has its point to make. There are Establishment people; but it is 
meaningless to use the phrase merely to describe whoever for 
the time being exercises the responsibility of authority. That is 
sentimental anarchy or, what is much the same thing, the 
journalists’ jargon of the day, and I am afraid that it is spreading 
rapidly to writers who ought to know better. Only the other day 
[ found the word used five times in a single article by a very 
distinguished author on the character of Falstaff. If writers mean 
by ‘the Establishment’ to denote a governing class and if they 
really believe there is one, why not say so explicitly and then 
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identify it? But Establishment people are rather a different 
matter: as I see it, they are of two kinds. There are those who 
consider that they are by some natural decree of tradition or 
inheritance appointed to occupy and retain the seats of power. 
Such persons are generally found to be somewhat indifferent to 
the purposes or principles for which they exercise their power, 
the great thing being that the natural order should not be vio- 
lated to the extent of their losing control. The second kind are 
those who do not much mind who is ostensibly in control so long 
as they can so arrange affairs that their own influence is effectively 
preserved. Neither class fits in very gracefully with the major 
presuppositions of democracy, though I should suppose that the 
second kind always appears, or rather does not appear, wherever 
there is an organised centre of power, no matter who is consti- 
tutionally its holder. Both classes need watching in the interests 
of the public, though it 1s merely excitable journalism to keep on 
attributing to them dark conspiracies of exclusion or schemes 
of repressive conservatism. 

I claim some title by experience to speak of this, since as a 
young man I was a Fellow of All Souls College at Oxford, and 
All Souls, when I first joined it—it is all different now and this is 
nothing but reminiscence—did seem to me to represent some- 
thing that might now be called a senior branch of the Establish- 
ment, It represented an extension of Dr. Jowett’s doctrine that 
men of learning should also be men of influence. Where Jowett 
had laboured with undergraduates, Sir William Anson wrought 
with the post-graduate, and influential his non-resident Fellows 
certainly were. They were strategically placed at the important 
centres of our public life: no undue concentration, if only because 
there were not many to go round. A minister or Secretary of 
State (nothing so eye-catching as a Prime Minister), an arch- 
bishop and here and there a bishop, the permanent head of this 
department of State or that (preferably Treasury or Foreign 
Office), one or two headmasters from really important schools, 
the editor of The Times and someone from the inner circle of 
the City: and, of course, several of the leading lawyers of the 
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day. One awaited with some trepidation the Saturday afternoon 
arrival of so much eminence. There would be dinner on Saturday 
evening with the natives who remained in Oxford, professors 
and so on, and then breakfast on Sunday, a long, cosy Edwardian 
breakfast in the panelled Common Room with the triple Vene- 
tian window looking out on to the grass of the Codrington Quad 
and, beyond, the dome of the Camera; with bacon and sausages 
and kidneys and eggs and grilled sole cooling on a side table in 
silver dishes. Always, in and out of meals, there was a very great 
deal of talking. When I first became a Fellow there was in 
existence an institution called a College Walk, a dozen or more 
Fellows covering, say, fifteen miles of the Oxfordshire country- 
side, still talking. After lunch at an inn, bread and cheese and 
beer, the non-resident caught an afternoon train back to London, 
to resume the exercise of their influence, while the remnant 
struggled back to dinner in Hall. 

Now this was a close corporation. Its members had much in 
common, in background, culture and interests, and most of them 
were sincerely friendly to each other and often admiring. Even 
where these sentiments failed, they were able to supply a fra- 
ternal good temper which was a sufficient substitute. More than 
half the college, I should say, held places of some central influence 
in the life of the country and were men of considerable ability. A 
formidable branch of the Establishment, you might say; and yet 
I must not feed a legend. I cannot say that I think that they ever 
used their unique opportunities for concerted action to promote 
policies or to consolidate positions or to block progressive move- 
ments or to do any other of the dark, obstructive things that are 
attributed to Establishments. They were very much interested, 
on the other hand, in people and public places, in knowing who 
was going to retire from this office, who was going to hold that 
and, sometimes, who would be a great deal more suitable for the 
office than the man who seemed likely to get it. They were in- 
terested in all young men of parts, studying their capacities and 
their opportunities, and, like kindly uncles, only anxious that the 
right man should be found the right position. There was, perhaps, 
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a whiff of Milner’s Kindergarten still about the place. But it 
did not stand particularly for any old order or particularly for 
any new: it existed, rather happily, as a mixed community of 
professors and men of affairs—if there is a valid distinction on 
those lines—and I should think that both sides got some advan- 
tage from the interchange. I turn from my own reminiscences, 
however, to observe that the trouble in this country may be not 
that we have an Establishment but that we have too many people 
who talk about the Establishment without knowing what they 
mean. 

We badly need to develop a modern philosophy of authority 
for future use instead of just chanting the old choruses of re- 
bellion. That is true both of this country and of the United States, 
and the reason, I suspect, is for both the same: the heroes, the 
men who did and said the heroic things, were men who chal- 
lenged or overthrew authority. There is a romantic strain in the 
best tradition of each country. Here you may say that there has 
been a long-continued toppling of authority by an opposition 
pursued with moderation, without any earth-shaking crash; 
nevertheless unpopular causes have claimed their toll of martyrs. 
Nonconformists had to brace their courage and to endure. There 
have been periods when to be nonconformist, to be a radical, 
meant to dedicate oneself to a life without favour and without 
any expectation of the enjoyment of place and power. But is the 
present one of those periods? It has an air of great fluidity. It 1s 
not so easy to find a barrier today except of a man’s own making. 
The old moulds in which were cast character and style have been 
broken, and there is more to be done in forming new ones than 
in guying the shattered bits. William Cobbett had his time and 
place, but it would mark a sad declension of English character 
if the real purpose of critics of the Establishment turned out to 
be no more than that they wanted to ensure a good place in it 
for themselves. 

It looks then as if we have reached a point in the twentieth 
century when we are more free than at any time in our history 
to publish what and how we wish and that responsibility can now 
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be left to rest without qualification upon the individuals con- 
cerned. There are, we may say, no long-stops and only very few 
policemen around. There are anomalies and inconsistencies 
which perhaps someone will either rationalise or remove: that 
is to be expected where every detail has its separate history. We 
still distrust the eye in relation to images more than the eye in 
relation to print. There is still a form of stage censorship of 
plays, though I believe it to be much less a censorship of ideas 
than of words and phrases. Films are a newer type of image and 
have behind them none of the prestige of the old battle of the 
books: consequently they go through censorship not only at the 
hands of the British Board of Film Censors but also by independ- 
ent licensing from local authorities. These arrangements have 
their convenience and I doubt whether they are felt to threaten 
any important liberty of expression. Censorships, however, are 
never to be judged or their effects measured by a mere analysis 
of what they have excised from material before them. What evil 
they do is done partly by distortion of what does come through, 
but principally by the general influence that they exercise upon 
the future course of production. A policy line pursued by a 
censorship may be only negative in the first place: but regularly 
persisted in it becomes positively creative, since men will shape 
their output to what is likely to be accepted. 

Which way then is the future going to take us under the 
peculiar conditions of the second half of the twentieth century? It 
is by no means certain that it will in fact lead to a wider exercise 
of liberty. The biggest single factor, as I see it, is that the media 
of dissemination are now operated upon so large a scale and, if 
only for that reason, they tend to be uniform, repetitive and 
nervous—an unhappy combination of qualities. Add to that a 
financial pressure which comes in from two sides, one because 
large-scale production must direct its catering towards an average 
taste and the other because newspapers, magazines and, now, 
television are increasingly mere channels of advertising ; and the 
prospect is the somewhat menacing one that the way will simply 
be barred to the adventurous and the heterodox. It will not be 
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barred by censorship as historically understood, it will not be 
barred by law: if it is barred it will be barred by a general 
average opinion imputed to the public, very likely quite erro- 
neously, by a number of respectable gentlemen who will neither 
know nor want to know better. That is one prospect. It will be 
the Victorian tyranny of the lending libraries over again, but 
with the added disadvantage that the consumer will have be- 
come not someone thumping on the desk but a rating, a remote 
statistical abstraction. 

The organisational pattern then is discouraging. The censors 
will be very powerful, and they will not even be identified as 
censors. Yet, while the pattern may seem to argue for more and 
more of a dull timidity, such a forecast simply fails to correspond 
with that self-reliant and uncommitted type of mind which is the 
special product of our new society. Therein lies our hope. Eng- 
land is experiencing a rush of education to the head. The rapidity 
and violence of the experience is a revolution in its own right and 
it is already, I believe, throwing up what is almost a new type of 
man. This sort of generalisation can be very unconvincing, par- 
ticularly when it comes from someone who can only peer at the 
future through lenses that are already out of date; but there are 
some features that are surely too discernible to be denied. A 
marked self-reliance in the young; a courteous lack of interest 
either in institutions or in conventions; an almost puritan atten- 
tion to the importance of an integrated individual personality and 
a comparative indifference to the importance of actions; an aver- 
sion from heroes and a preference for pets. This is not the 
material which is likely to consent to a rationing of ideas or to be 
embarrassed by words. It will know without argument that now, 
if at any time, our society lives by a fecundity of ideas. And we 
must recognize that the preponderance of educated people will 
be what it has never been before, those who have received -.an 
education that is primarily scientific rather than humanistic or 
literary. The old domination of words will have been broken, 
and there will be broken with it those towering empires of 
thought that have been built upon the meaning of words. It 
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seems improbable that men so educated will trouble themselves 
much about the emotive power of this expression or that, or that 
they will even perceive the old magical association between 
words and actions. Indeed the art of literature may be fated to 
suffer a sea~change comparable with that experienced by another 
historic art, the art of painting, which before our own eyes has 
abjured the traditional elements of association, texture, line and 
light and has resolved itself into an austere combination of 
patterns, half mathematics and half music. 

These have been but random observations, and they lead to 
random conclusions; but I have not tried to find a consistency of 
direction in what I believe to be conflicting forces. One or two 
impressions remain. We have perhaps come to the end of a long 
debate about freedom of expression which began with the seven- 
teenth century and the puritan revolution. The arguments of 
those days seem now rather to lack a contemporary target, nor 
are their subjects, religion and education and political forms, 
likely to cause either alarm or despondency, however freely they 
may be brought under current discussion. Indeed we are well 
aware that we must stake our future upon fecundity of ideas. It 
looks too as if the law was due to abdicate its long surveillance 
of the moral or social consequences of free expression. Men will 
continue to believe that they are not deceived when they say that 
evil communications corrupt good manners, but there is by now 
too much general awareness of the infinite complexities of human 
conduct for us to have any simple objective standard left by 
which to judge the consequences of much that we instinctively 
distrust. And words themselves are not the potent agents of the 
past: they have lost something of their pre-eminence in power to 
affect men’s minds, as education loses progressively its literary 
foundation. 

We have found perhaps another way to obscure our liberty. 
There is, we must admit, a great force of sheer inanity in society, 
and it makes its way naturally towards any centre. We create 
great systems for the production and dissemination of ideas and 
concentrate in the control of them a power that by inertia can 
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easily defeat the very liberties that are in form beyond attack. It 
is in this power that there lies a modern and effective censorship; 
it intervenes between the public and those who would communi- 
cate with it, and by its tone, by its assessment of comparative 
values, and by its courage or its fearfulness about men and affairs 
it can profoundly influence ideas and sentiments and aspirations. 
We must pray that those who wield this power will not fall to 
that last vulgarity of extolling the present at the expense of the 
past or to the public man’s besetting sin of underestimating the 
temper and potentialities of our people. ‘Consider what nation 
it is whereof ye are the governors: a nation not slow and dull, but 
of a quick, ingenious and piercing spirit; acute to invent, subtle 
and sinewy to discourse, not beneath the reach of any point the 
highest that human capacity can soar to.’ 
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home from India n November 1827. He had finished 

an eight-year term as Governor of the Bombay Presi- 
dency, and since January of that year he had been counting off 
each remaining Wednesday. On 31 October he noted in his 
journal: ‘I have just struck out my last Wednesday’. After 
thirty-two years without home leave he was longing to see again 
his native country and on the way to visit in Greece those sites 
of classical antiquity in thinking of which he had sustained his 
spirit during the long, hot, and arid years of Indian service. He 
sounds an amiable and somewhat abstracted pro-consul. 

Yet this was the man who was accepted by his contemporaries 
as the most brilliant of a brilliant group of British administrators 
and diplomats. He was still under forty when Canning had paid 
him a singular tribute in the House of Commons, acclaiming him 
as soldier as well as statesman. As a young secretary he had won 
the approval of Arthur Wellesley, which to him was praise indeed. 
Bishop Heber, a humane and acute traveller, had found in him 
the model administrator and governor, and, an unconvenanted 
benefit, recalled his conversation as the ‘greatest pleasure of the 
kind which I have ever enjoyed, either in India or Europe’. 
Finally, though it is too long and ornate for quotation, there is 
on record the farewell address presented to him by the ‘native 
princes, chiefs, gentlemen and inhabitants’ of Bombay, in which 
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they say, with some justice, that until he became Commissioner 
in the Deccan and Governor of Bombay they had never been 
enabled to appreciate correctly the ‘invaluable benefit which the 
British dominion is calculated to diffuse throughout the whole of 
India’. Perhaps one should not take too literally the prose style of 
farewell addresses; and something must be allowed for that ex- 
treme politeness and desire to please which left the less pliable 
British embarrassed by their native subjects and suspicious of 
their intentions. Nevertheless it is in the order of things that 
‘the welcome ever smiles, and farewell goes out sighing’. And 
Elphinstone was not coming back. 

He had ample opportunity to do so. He was under fifty when 
he left Bombay, and in England it was thought that he would still 
have a considerable part to play in Indian affairs. Lord Ellen- 
borough at the Board of Control hastened to ‘offer him Persia’— 
the bluff formula with which English statesmen used to propose 
an embassy or a foreign command. He was invited to become the 
Board’s Permanent Under-Secretary: he was invited to go to 
Canada as Special Commissioner. Most striking of all, he was 
twice offered the Governor-Generalship of India, an honour 
which in all the history of the British-Indian connection went 
only twice to men who had made their careers in the Indian 
service, to Sir John Shore and to John Lawrence. Much of the 
interest of history lies in wondering why things could not have 
happened differently, and it is teasing to speculate just how 
greatly the British conduct of Indian affairs was the worse for 
the tradition that in choosing viceroy or governor-general a peer 
with some political connection, moderate ability, and no local 
experience should always be preferred to a man of brilliant parts 
who had spent his life in the service of the country: Lord Auck- 
land for Charles Metcalfe, Lord Dalhousie instead of Henry 
Lawrence. Yet Elphinstone, who had the chance, felt that he 
could not take this or any other of the proposed appointments. 
Weakened health, lack of ambition, an inner feeling that he had 
already given his best, the charms of scholarly retirement, be- 
tween them they combined to keep him an elder statesman who 
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had aged too soon. His prestige remained of the highest and his 
Indian Minutes and Reports continued to be regarded, rightly, 
as State papers of the classic order, but they were soon felt to be, 
like the classics, a little out of date. That perhaps is what gives 
both him and them something more than mere retrospective 
interest. 

One has first to place Elphinstone. He was one of a remarkable 
group of men who belonged to the first generation of the real 
British conquest of India. The setting of this conquest was not 
Bengal or Madras or the Punjab but the series of difficult, pro- 
tracted, and perilous campaigns, military and diplomatic, which 
began with the breaking of the Muslim power at Mysore and 
the neutralization of Hyderabad and ended with the subjugation 
of the Maratha powers of Central India—Sindhia, Holkar, Berar, 
and the Peshwa himself. When it began the game was all to play 
for. No one knew better than the young ‘politicals’ assembled on 
Lord Wellesley’s staff that the stakes were high and how easily 
they might be forfeit. When it was over by 1817 the British 
were not only a great Indian power but beyond any effective 
internal challenge the paramount power in India. It was heady 
wine to have drunk. 

The generals who had fought the battles could go home, Lake 
to die of a cold caught in attending a court martial at Chelsea 
Barracks, Wellesley to the mounting glories of the Peninsula 
and Waterloo. But the young politicals had to stay on, for they 
had chosen India for life. It had not mattered in those intense 
years whether you were a soldier or a civilian: you might be 
either at short notice. Of the four accepted leaders of the political . 
service, Elphinstone and Metcalfe came out as writers, Malcolm 
and Munro were soldiers. Yet Metcalfe was in the storming 
party at the siege of Deeg and Elphinstone certainly rode with 
the cavalry at Assaye and Argaum and, we all believe, though he 
would never say so, took over command at the small but critical 
battle of Khirkee. Malcolm, one-quarter a major-general and 
three-quarters a diplomat, led an important embassy to Persia. 
when Napoleon’s splendid envoy, General Gardane, appeared in 
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Teheran charged with the dual mission of plotting a route to the 
Orient and of seeing what promises of help he could extract 
from the Marathas. And Munro merged the two callings so in- 
timately in himself that one could never tell at any one moment 
of his devoted laborious life whether he was colonel or settle- 
ment officer or district commissioner. 

When peace came, however, there was no escaping the prob- 
Jem what to do with the conquests made. The British had not 
conquered India for any ideological reasons and they would have 
indignantly repudiated the idea of imposing on the natives their 
own way of life, but they were not in the least absent-minded 
conquerors. They knew very well what they were doing. There 
was indeed a shrewd perception in what one of the Afghan 
Ministers told young Elphinstone at Peshawar: ‘He said our 
reputation was very high for good faith and magnanimous con- 
duct to conquered princes, but he frankly owned that we had the 
character of being very designing and that most people thought 
it necessary to be very vigilant in all transactions with us.’ But 
all the same the British had made themselves the masters of 
India in a fury of self-defence and not in pursuit of any long-term 
policy. Experience in fact had shown them that there were two 
things that they could not stand if they were to stay in India at 
all: a great deal of disorder and even a few Frenchmen. It so 
happened that towards the end of the eighteenth century they 
were threatened with an outbreak of both these plagues at once. 

The first was a Company matter. India was an investment, and 
disorder was fatal to its fruitful yield. It was chaos more than 
disorder that reigned among the native States after the decay of 
the Mogul power, a chaos of warring chieftains and freebooters 
and pillagers and mercenary brigades. The record of their cruelty 
and devastation is dreadful reading. I have no doubt that British 
policies as to the future government of India were deeply affected 
by what their leading men had seen at this period. They did not 
believe that the governing classes had any capacity for ordered 
government. That belief may well have rested on an unhistorical 
premiss; but their impression is natural enough if account is 
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taken of their searing experience. In the result the idea of re- 
sponsible native government was regarded by them as exceed- 
ingly remote, even if exceedingly desirable. 

The French on the other hand were the concern of general 
British policy. They were more numerous and more influential 
than they had ever been when Dupleix nearly snatched India for 
Louis XV. In Mysore Frenchmen had the ear of Tipu, honorary 
citizen of the French Republic. They were powerful in Hydera- 
bad until Wellesley secured their expulsion. Above all, they 
were the loyal and efficient officers who trained native levies for 
the Maratha States. India was full of European mercenary cap- 
tains at that time—Portuguese, Irish, English, Italian, Austrian, 
as well as French. In general their reputation was high. They 
knew their business and they were loyal to their pay. The 
greatest was De Boigne, the Savoyard, who made Sindhia’s 
armies for him and in the end retired to build his Indian fortune 
into the grey streets and squares of his native Chambery. The 
most powerful was Perron, his successor, credited with a per- 
sonal income of £150,000 a year and credited too with a mes- 
sage to Napoleon that, given the word, he could deliver India 
to Revolutionary France. When it came to this there could be 
only a radical solution. De Boigne was a legitimist, but Peron 
was the tricolour itself. So the French officers were suspect as 
agents of Napoleon and feared as Jacobins tainted with all the 
infections of the Rights of Man. Thus British policy in India 
reflected for the time being the bold resolution, the tenacity, and 
the deep conservative conviction that sustained the long struggle 
against Napoleon and the Revolution. 

Elphinstone and his friends knew themselves to be something 
of a special class. Old enough to have seen the great Indian States 
in the days of their power, they had been envoys, not dictators, 
at their courts. Understanding and affection, not force, was their 
prescription for the future. “The fault of our younger politicians’, 
wrote Elphinstone, ‘is a contempt for the natives and an inclina- 
tion to carry everything with a high hand. . . . They are more 
imperious and harsher in their notions.’ Administrators of his 
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circle came to speak of themselves as men of the ‘good old school’ 
who represented a tradition that was passing. Elphinstone, one 
sees, was the philosopher among them, for he had the power 
to analyse and express with clarity the principles which should 
guide the British government of India. They had virtually noth- 
ing to go by. They read up what they or their friends could learn 
about the Roman Empire and the Spaniards in Latin America. It 
did not seem to help. In camp or on the march they were sur- 
rounded by visible ruins of the ancient principalities and powers 
of India; but these had fallen to the jungle and the dust and their 
records were a legend only dimly recalled. In the end they had 
to rely on a few sturdy principles of good conduct brought from 
home and a humorous and patient affection for the people who 
had come within their charge. They were shaping, of course, the 
first rough outline of that protean figure, the District Commis- 
sioner, the reassembly in strange and unexpected places of the 
basic elements of the English gentleman. 

Now I leave generalities for a time. It is not my purpose to 
make them or to draw morals. My aim is to form some picture 
of one of these men and to reproduce a little of his views and 
ideas about the extraordinary project upon which the British had 
now launched. Time being what it is, I can glance only by flash- 
light. 

"Elphinstone was the fourth son of a Scottish peer, the youngest 
of eight children. He and a brother went to India, since his was a 
family the members of which, though you may call it aristocratic, 
had to make their own way and théir own fortune. In joining the 
East India Company’s service he was joining one where egali- 
tarianism in recruitment was tempered by patronage. It was 
surprisingly open to talent. That was what the historian, Sir 
John Kaye, meant when he described the nineteenth-century 
service as ‘the monarchy of the middle classes’. The attractions 
were high pay, at least twice as high, said one Victorian critic, as 
that paid for ‘educated labour’ in any other country, and the 
opportunities of great authority, so firmly withheld in the 
United Kingdom. Incidentally, it was the belief of the same critic 


MOUNTSTUART ELPHINSTONE 189 


that it was this rich outlet for education and ambition that had 
saved nineteenth-century England from the revolution which, he 
thought, it richly deserved. Probably he was right, for the drain 
of talent and character was very heavy. But the gorgeous East 
held us in fee. In the end we lost our empire and preserved the 
House of Commons and the social system. Such at any rate were 
India’s attractions: the disadvantages tended to become plainer 
after arrival. 

He must have been a charming boy. He has an engaging, sen- 
sitive face in Edridge’s pencil sketch, ‘Aetat. 15’. A light figure 
and curly golden locks, we are told, and a repertoire of French 
revolutionary songs to scandalize Edinburgh Castle, where his 
father was Governor. His schooling sounds sketchy—-Edinburgh 
High School and Dr. Thompson’s Academy at Kensington. Yet 
somehow the seeds of his education were sown, which he was to 
continue so heroically throughout his life. In India a prodigious 
reader, he consumed the Latin and Greek classics: works in 
French, Italian, Persian; Indian languages; history, geography, 
poetry, and novels ‘innumerable’. Whether life was hectic or 
somnolent, he was always busy with his journal, jotting down 
comments and analyses of what he read, and in eager corre- 
spondence with his friends. He charmed everyone who met him 
but never himself. ‘The Indian journal remained unsparing in 
self-reproach and self-admonition: ‘my superciliousness must be 
shockingly offensive’. Dullness, want of interest, arrogance, 


' selfishness are constantly under review, and he chides himself to 


keep up ‘an anxious wish for honour and improvement’ and 
never to ‘think of death as a good thing’. 

He was 16 when he sailed for Calcutta, the usual starting age 
at that period. India was to be his home for the next 82 years: 
nothing unusual in that either. Munro had 27 years on his first 
tour of duty, Metcalfe 38 without leaving India, while Sleeman, 
a little after their time, spent 47 years without home leave and 
then died aboard ship in the English Channel. What does seem 
austere, even for their days, was that young Elphinstone was 
sent off direct from his Kensington school without a farewell 


190 NOT IN FEATHER BEDS 


leave. ‘The worst of all’, he wrote to his mother, ‘is that I will 
not be able to return to Scotland for want of time, and so have 
no possibility of seeing you and my sisters. If that were possible 
(which it is not) I would like it of all things’. And again, from 
sea, ‘Oh, how happy I would be even at Kensington in the same 
island with you, when I had letters every four days.’ 

In India the political service, half administrative, half diplo- 
matic, claimed him. He began a series of junior appointments, at 
Benares, at Nagpur, at Poona, which were the foundation of his 
knowledge of the Indian peoples and of Indian politics. His first 
big chance was to come with the second Maratha war and his 
attachment to Major-General the Hon. Arthur Wellesley as 
secretary and political adviser. Like all persons of sympathetic 
understanding he was fascinated by Wellesley’s personality. 
One sees him delightedly noting in letters to his friends those 
quirks of character and flavoured remarks which are the essence 
of Wellingtoniana. It is a little like an intelligent sixth-form 
boy’s appreciation of an unusual headmaster. Fortunately he has 
saved for us a few characteristic turns. Wellesley at Assaye, 
galloping almost into the enemy, ‘Somebody said, “‘Sir, that is 
the enemy’s line.”” The General said: ‘‘Is it? Ha, damme, so it 
is.”’ ’ Elphinstone riding beside the General asks: ‘Do you call 
this a hot fire?’ “Well,’ replies Wellesley, ‘they are making a 
great noise, but I do not see anyone hit.’ Wellesley saying after 
Assaye that, if he had not won, he did not see what there would 
have been for him to do but to hang himself from the ridgepoles 
of his tent; Wellesley writing after Argaum, as he was to say 
later on a more notorious occasion: ‘If I had not been there I am 
convinced we should have lost the day.’ Finally, words pregnant 
for Elphinstone’s future, Wellesley remarking succinctly: “The 
Peshwa will never do.’ He did not; but it took some time and 
trouble to prove it. 

Plainly, Wellesley and Elphinstone got on well with each 
other. When they parted at the end of the campaign Wellesley 
paid out what was, presumably, the handsomest compliment that 
he had in his reserve: he said that Elphinstone had mistaken his 
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vocation, he ought to have been a soldier. In more practical vein, 
he wrote a warm commendation to his brother the Marquis, 
which was likely to have been one of the main causes of Elphin- 
stone’s rapid promotions. One observer noted the similarities in 
their characters. Elphinstone was to be all his life introspective 
and a romantic, half resigned to melancholy and not averse from 
‘the horrible and the sublime’. After Assaye he visited the battle- 
ground at night, observed its ghastly scenes, and meditated: ‘I 
began to feel a good deal of horror—awful but not unpleasant.’ 
The future Duke of Wellington was unlikely to have shared 
these sentiments: but what they had in common was more en- 
during material. They were both by nature of aristocratic 
temper, disdaining excuses and indecision and the arts of popu- 
larity. They were fundamentally simple-minded and resented 
attempts to render the simple complicated. Each had an enor- 
mous grasp of practical detail imposed upon a peculiar clarity of 
perception, both of persons and of things. Wellesley’s contem- 
porary dispatches about the problems of transport in the Deccan 
and about fodder for the mules would be matched a few years 
later by Elphinstone’s meticulous survey of the administrative 
system of the annexed provinces of the Marathas. Being by 
nature professionals, neither supposed that British Parliamentary 
rule could do anything but harm to our rule in India or to the 
Indians. They feared to see India at the mercy of British internal 
politics, with their attendant party system and party patronage, 
or of that mixture of ignorance and idealism which makes a 
policy popular at home and disastrous abroad. In 1858, long 
after he had come back and settled in England, Elphinstone 
wrote to a friend about a proposed new Council: ‘What is chiefly 
wanted of the Council is that it shall supply the place of the Court 
of Directors in protecting the interests, opinions, and feelings of 
the natives against the conflicting interests, opinions, and feel- 
ings of the ruling people. However selfish the original motive of 


_ this jealousy of European encroachment may have been on the 


part of the Directors it became their traditional policy and has 
been one great cause of their unpopularity.’ 
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To Elphinstone Wellesley remained an undebatable hero. 
The only time that Colebrooke, his biographer, ever saw him 
ruffled was when someone disparaged Wellesley’s military 
genius in comparison with that of Napoleon. 

When the great Duke died in September 1852 Elphinstone 
entered in his diary: ‘I have lost a constant object of attachment 
and veneration during 50 years, though for nearly the whole of 
that period I have only admired him from a distance.’ Not wholly, 
however. Soon after Elphinstone’s return they met at a Direc- 
tors’ dinner. ‘I went up to him. He received me as he would have 
done formerly and talked for a minute or two. Said among other 
things that he had grown old and grey since I saw him, that he 
could not scamper about on horseback as he used to do then. . . .’ 
After dinner the Duke made a speech, ‘not flowing and easy 
like a practised speaker but loud, distinct, and full of matter’. 
There was another meeting at a private dinner party. The Duke 
‘began to talk about old campaigns in India, remembering every 
name and every particular in the most astonishing manner’. 
Everyone found his manner perfectly simple and frank and spoke 
to him with freedom. “The only peculiarity was that the young 
people called him “‘Sir’’, which sounded rather royal.’ 

Elphinstone too was by then a great man in his own right. 
But he brought back with him from India what he had taken out 
there as a boy of 16: a generous and simple heart and a capacity 
for hero-worship. So his love and admiration for Wellington 
should go in as part of his story. 

In 1808, when he was 29, Lord Minto dispatched him from a 
temporary attachment to Sindhia’s court to lead an embassy to 
Kabul with the dual purpose of strengthening British influence 
in Afghanistan and of countering whatever it was that the French 
might be at. Others of the rising young politicals were off on 
similar errands—Malcolm to Persia, and Metcalfe to Ranjit 
Singh at Lahore. In the end there were signatures both in 
Lahore and in Teheran, despite the fact that an envoy from Lon- 
don was simultaneously negotiating a separate and conflicting 
treaty with the Shah of Persia. This divergence between British 
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foreign policy and British-Indian foreign policy was to appear 
again, with tragic consequences. Elphinstone for his part achieved 
a treaty, though with a sadly transient ruler: in any event he 
came back to Calcutta with an enriched experience, an enhanced 
reputation, and the material for his first and much admired book, 
the History of Afghanistan. 

In fact the treaty was not needed. The French scare receded 
when it became clear that whatever purpose the treaty of Tilsit 
might be meant to achieve, it was not a Russian grant to the 
French of safe-conduct to India and beyond. Besides that, the 
British found in Shah Shuja, with whom Elphinstone was to 
treat, a ruler who possessed intelligence and pleasing manners 
but little actual authority in Afghanistan. For him a treaty meant 
help against his internal enemies, and the rest, he thought, would 
take care of itself. Elphinstone sensibly extracted himself un- 
committed to any such assistance and took the Shah’s signature 
to measures against the French for what, if anything, it might 
be worth. Still, it was something to have been received by the 
monarch seated on a throne covered with cloth of gold and pearls, 
his crown and dress a blaze of jewels, his arms clasped by emerald 
bracelets, in one of which shone the Mountain of Light, the 
Koh-i-Noor. It was something too that the interview concluded 
by Elphinstone assuring the Shah that ‘we had often been at war 
with all the world and had never suffered in the contest’. 

The next appointment, the critical one of Elphinstone’s career, 
was as British Resident at Poona, capital of the Maratha Con- 
federacy. It was 1810, he was 31, and he was to fill the most im- 
portant civil and diplomatic post in the political service, since 
everyone on the inside recognized that for the British the Mara- 
tha question was the clue to their future in India. He had seven- 
teen years more of Indian duty ahead of him, and in that time he 
was to make his outstanding reputation, holding in succession 
the post of Resident for seven years, the commissionership of 
the annexed territories of the Deccan for little more than a year, 
and the governorship of Bombay from 1819 to 1827. Each of 
these posts was to call for the exercise of a different combination 
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of his peculiar talents and it is convenient to establish the differ- 
ences in the nature of his employment. 

As Resident he was still a diplomat accredited to a sovereign 
prince, but the British treaties with that prince, the Peshwa, had 
left the Resident to exercise a large measure of supervisory 
control, internal and external, though with small resources im- 
mediately at hand by which to enforce his authority. In this 
setting Elphinstone was called upon to display in turn the quali- 
ties of a diplomat, a courtier, a mentor, and, when the final con- 
flict could no longer be avoided, those of a general and a resolute 
man of action. Of all his Indian service this was probably the 
period that gave him the most sustained satisfaction. He had 
accepted Poona with a sigh of relief: ‘Now I have time to read 
Cicero in the mornings.’ He ended the seven years in a blaze of 
danger and excitement, describing his situation to a friend as 
‘certainly the most embarrassing . . . I have ever been placed 
in and of course accompanied with much anxiety, yet I never wish 
I were anywhere else’. 

As Commissioner for the annexed territories he held complete 
power, aided by a small group of hand-picked lieutenants. His 
was a short reign as philosopher king, but it left an enduring 
mark, because he had the intellectual grasp and energy to think 
out and lay down in two or three outstanding documents the 
principles he advocated for the conduct of the British dominion 
in India. They were not those which had prevailed in the older 
territories of Bengal; and no one, except Munro, had written 
or spoken quite like this before. Elphinstone had, however, a 
power of analysis, of ordered argument, that was not among 
Munro’s many noble possessions. 

He left the Deccan with regret and a quotation from Theo- 
critus. All his life he moved to a faint accompaniment of classical 
quotations. He was forsaking autocracy and wood and grove and 
glade for a long-established British possession, with a Council 
to get in his way and a Chief Justice to make the absurdest of 
legal pretensions. He did not like it, and the period is slightly an 
anti-climax. He deplored speeches and general society. On the 
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other hand his governorship in Bombay carried responsibility 
for the new Deccan territories and he could continue to foster 
by personal tour and active supervision the development of his 


_ ideas. He had to hold to them in the face of powerful opposition. 


For the first period then we see Elphinstone directly the 
centre of a web of diplomatic moves and action: in the two latter 
his figure merges into the author of two or three great State 
papers which are likely to prove his enduring memorial. They 
have, perhaps, no serious competitors: a Lawrence portrait, a 
Chantrey statue, and Elphinstone Circle in Bombay. 

When Elphinstone took up his Residency at Poona he was 
stationing himself at the Court of the Peshwa, Baji Rao II, the 
seventh of his line. In the first mstance Chief Ministers of the 
Rajas of Sattara, the line of Sivaji, founder of the Maratha power, 
they had become mayors of the palace and a dynasty in their own 
right, at the centre of the group of loosely associated powers that 
are spoken of as the Maratha Confederacy. Their prestige was 
derived from this central position and the occasional ability of 
members of the house rather than from the command of any 
great military power. Greater forces were at the disposal of 
princes such as Sindhia, Holkar, and Nagpur, who were theoreti- 
cally feudatory to the Rajas of Sattara. The Peshwas, a dynasty 
of Brahmins served by Brahmins, were thus naturally the makers 
of combinations and spinners of the endless intrigues that occa- 
sionally united but more generally divided the various Maratha 
chiefs. Had they ever been able to combine effectively for one 
great campaign the British could probably have been over- 
whelmed: but the genius of the Marathas did not lie either in 
Sustained campaigning or in loyalty to one another. 

The British had projected themselves into Maratha politics 
by the Treaty of Bassein in 1802. The Peshwa had been driven 
from his capital by Holkar and he invoked the protection of the 
British. They restored him but exacted a heavy price: he was to 
surrender to the British control of his relations with other courts, 
they had authority to intervene between himself and rebellious 
subjects, he. was to maintain a military force under a British 
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commander for the service of his allies, and British sepoys were 
to be stationed at Poona itself. It was an arrangement at once 
daring and inconclusive, for Poona under British influence must 
be a standing menace to the other unsubdued Maratha powers, 
while the Peshwa would never rest content with subordinacy if 
at any time opportunity or diplomatic skill presented him with 
a chance of breaking loose. The truth was that at this period of 
Indian history the British and the Marathas could not leave each 
other alone. Policy in the shape of Leadenhall Street might and 
did urge meekness and peace, but something always occurred 
that turned it into war. 

You may now see Elphinstone in his Residency. He is, of 
course, in a position of some danger. He is playing one of the 
classic roles recognized by our imperial history. It was a part 
that had to be played by many men in many different situations, 
but the qualities that it required of a successful performer did not 
vary much—patience, nerve, selflessness, and a high, but slow- 
burning, form of courage. One may condemn the situations, pro- 
test that they should never have arisen, remake history all 
round on a more elevated model, but at least it seems admissible 
to take some pride in the performers and the performance. 

There was no guarantee of success in such operations. If 
things went wrong, as they often did, retribution was likely to 
follow, but too late for the protection of the Resident and his 
entourage. Many of these exchanges have passed without any 
detailed record. We are lucky that we can follow Elphinstone’s 
course through his journal and letters and in the beautiful lucidity 
of his long dispatch of 1815 on the events connected with the 
Gangadhar Shastri murder. 

The situation evidently appealed to his faintly ironic tempera- 
ment. Certainly he played a very skilful hand against Baji Rao. 
But what came about in the end, defeat and deposition, was 
neither planned nor desired in the beginning either by the Resi- 
dent or by the Company, and Elphinstone genuinely tried to 
keep his elusive charge to a tolerable line of conduct at home and 
away from hostile external combinations. He developed an ex- 
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tensive native intelligence service: ‘he knows the very dishes 
that are served at my table’, remarked the disgusted Peshwa. It 
was just as well that he did, since plots for his assassination were 
not an excluded subject at the royal table. The exchanges, inter- 
views, letters, and memoranda went on interminably, and the 
characters of the two principals present a fascinating contrast. 
Most of it is in Elphinstone’s favour. The Maratha ruling class 
was then in a period of decadence and Baji Rao, though intelli- 
gent, able, and capable of generosity, was too weak and untrust- 
worthy to be a good specimen even of that class: whereas the 
British were riding on the crest of a wave that imparted a singular 
boldness and resolution to what they did, and Elphinstone was 
a peer among his fellows. 

His dispatches from Poona are, I think, consciously modelled 
on Thucydides and Tacitus. No schoolboy could doubt the source 
of the study of Baji Rao’s character that begins: ‘He is eager for 
power, though he wants the boldness necessary to acquire it, 
and is tenacious of authority though too indolent to exercise it’, 
&c., &c. It was a sign that Elphinstone was enjoying himself: 
patient, undeceived, courteous, though sometimes with a bland 
irony, never deterred by threats or excuses, insistent in pressing 
his not unreasonable demands. 

After seven years events rolled to a climax. Baji Rao, aided 
or misled by an unpleasing favourite, Trimbukji, went too far 
and there was a particularly scandalous murder of the Baroda 
envoy at his court, who held a safe-conduct from the British. The 
Peshwa out-faced Elphinstone for a time, then suddenly col- 
lapsed and surrendered his favourite, was tied down by Calcutta 
to a second and even more onerous treaty, and shortly after- 
wards began to intrigue for a fresh Maratha combination and 
to assemble his own forces round Poona. Elphinstone was in a 
weak position, for most of his troops had been detached for other 
service. He knew well what was going on, but he knew also 
that it was his duty to make no move until Hastings, the 
Governor-General, had opened his campaign against Sindhia, 
which was to become the third and last Maratha war. So he sat 


198 NOT IN FEATHER BEDS 


tight in his Residency, which was indefensible, supported by a 
handful of native troops in a cantonment, which there was no 
effective means of defending, while plans went ahead for a 
massacre of the British and the native troops were under constant 
pressure from bribery and intimidation. They remained, how- 
ever, unseduced, and neither then nor later would one sepoy of 
the regular service leave his colours. 

The time schedule was just sufficient. A British battalion 
hurried up from Bombay and in the nick of time the sepoys were 
withdrawn to a safe position outside the city at Khirkee. Elphin- 
stone followed a few days later, leaving a burning Residency 
consuming all his possessions, books, and papers. As he rode 
on his way he paused to note the whole plain filled with the 
Maratha cavalry. “The sight was magnificent as the tide rolled 
out of Poona. Grant, who saw it. . ., described it as resembling 
the Bore in the Gulf of Cambay. Everything was hushed except 
the trampling and neighing of horses and the whole valley was 
filled with them like a river in flood.’ Battle itself was joined 
next day. Elphinstone observed the Maratha advance with 
appreciation but no great misgiving. ‘This whole mass of 
cavalry came on at speed in the most splendid style. The rush of 
horse, the sound of the earth, the waving of flags, the brandish- 
ing of spears, were grand beyond description, but perfectly in- 
effectual.’ 

It was a short and sharp encounter until the Marathas broke 
and retired in confusion, leaving the British troops, sepoy and 
white, to occupy their capital of Poona. It was to be the end of 
the Peshwa, his dominion, and his dynasty. Who really directed 
the battle on the British side remains outside history, though 
legend always attributed the decisions to Elphinstone. His 
official dispatch said that it was all due to ‘the great coolness 
and judgment’ of Colonel Burr, the official commander, though 
Colonel Burr was at the time struggling against the handicap 
of partial paralysis, while the Colonel produced a tremendous 
turn of prose about Elphinstone, praising his gallant exertions, 
his distinguished example of zeal and animation, his encourage- 
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ment to the men, and his valuable suggestions and influence 
when decisions of command had to be taken. One can leave it by 
saying that they were both gentlemen and both brave men. 

So now the time had come for Elphinstone’s political Reports, 
whose special interest is to show what policy he and his col- 
leagues advocated for India and Britain’s new Indian subjects. 
It is for this that one turns to the Minute on Education ( 1824) 
and the Report on the Territories conquered from the Peshwa 
(which must have been drawn up about 1820). Before one tries 
to look at them, however, it is necessary to say two things about 
their general background. 

First, British administrators in India are sometimes presented 
as incapable of appreciating or as refusing to appreciate the 
history and the culture of the people they undertook to govern. 
They are portrayed as at once ingenuous and contemptuous. 
This was never a fair generalization, even at the height of Vic- 
torian pride and ‘worship of utility’: it would be farcical to 
attribute such attitudes to men of Elphinstone’s time or their 
predecessors. From Warren Hastings onwards there had been 
a succession of British officials who felt profound admiration for 
what, rightly or wrongly, they believed to have been the ethos 
of early Hindu civilization: they perceived, though darkly, that 
under the dust and ruin that surrounded them there was buried 
something that had been deeply wise and humane. So they were 
proud to become masters of Sanskrit and of Persian, to study 
Indian astronomy and husbandry and philosophy and so much 
of Hindu and Mogul history as could be learnt in that distracted 
time. It is wrong to forget the names and labours of Colebrooke 
and William Jones and Wilkins and Hastings himself: just as in 
the next generation, apart from Elphinstone and Malcolm, there 
were major historians at work even while they governed—Tod, 
with his History of Rajasthan, Grant Duff with four volumes of 
the History of the Mahrattas, Sleeman and Erskine. Things in- 
deed were not the same with their successors, for they came out 
in ordered ranks from Haileybury and Addiscombe, glowing 
with utilitarianism and evangelicalism and methodism. It may 
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well be that the impact of so many isms put too heavy a strain 
on the relations between British and Indians and arrested what 
could have been a happier growth: but Elphinstone observed 
these developments with dismay, and it was not his fault that 
the British had elected to give a new turn to their national 
character. 

Also, one has to make some effort of adjustment to catch the 
spirit of these papers. They are so much better than any com- 
parable production of today that the effect at first is a little un- 
real. They are expressed with a fine clarity, of course. They keep 
a nice balance between the general and the particular, between 
the marshalling of detail and the extraction of principle. Their 
tone is courteous without being deprecating, undogmatic but 
where necessary firm. They are eminently one man’s work, not 
a committee’s muted chorus. All these qualities one might, even 
if one does not, find in modern papers of State. But their peculiar 
flavour lies in two things: they are highly intelligent, and they 
do consistently treat State or public affairs as being subordinate 
to general principles of morality. We know that Elphinstone 
himself was a thoughtful and intelligent man, but he writes 
with an unmistakable air of addressing himself to intelligent 
people. No reader of the Company’s own correspondence can 
doubt that its affairs were being conducted in London by men of 
considerable mental power. Both in the Deccan and in Bombay 
Elphinstone’s few assistants show up as men of similar ability. 
In fact one forms the impression that in the early nineteenth 
century British public affairs were being discussed by members 
of the most intelligent race in Europe, singularly unslovenly and 
unbemused. But this, of course, was long ago. 

The system which Elphinstone wanted the British to apply 
to their conquered territory involved minimum disturbance of 
existing ways. There was to be purification, but no fundamental 
change. No other course, in his view, would be decent, conge- 
nial, or successful. His first prospectus for his provisional govern- 
ment was ‘I shall think that I have done a great service to this 
country if I can prevent people making laws for it until they see 
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whether it wants them’, and he never changed this basic principle 
as provisional ripened into settled government. His instructions 
to Robertson, the first District Commissioner at Poona, are 
typical: ‘In all cases you will endeavour to enforce the existing 
laws and customs, unless where they are clearly repugnant to 
reason and natural equity.” We had displaced the Maratha 
Government, but we were to be, so far as humanly possible, its 
natural successors. It did not prove possible in that sense, because 
it envisaged an unmaintainable standard of British-Indianism: 
but it was wiser not to discern the impossibility too soon. I 
cannot do his ideas better justice than by drawing a quotation 
from the judicious conclusion to his voluminous Report. “The 
plan I have proposed has many obvious and palpable defects and 
many more will no doubt appear when its operations are fully 
observed. It has this advantage that it leaves unimpaired the 
institutions, the opinions, and the feelings that have hitherto 
kept the community together; and that, as its fault is meddling 
too little, it may be gradually remedied by interfering when 
urgently required. An opposite plan, if it fails, fails entirely. . . . 
When it sinks, the whole frame of the society sinks with it... .’ 

It may be disconcerting at first to see excluded some cherished 
principles of British political philosophy. A complete separation 
of powers, with courts of law reigning in serene detachment 
from the executive or administrative function; equality before 
the law, without privilege of rank or person; a representative 
legislature to control or torment the executive: all these palladia 
are treated as quite inapplicable to the Indian system. But they 
were to be excluded, not because they were thought to be too 
good for a subject people or to embody privileges only gradually 
to be attained, but because it was sincerely felt that their applica- 
tion would be both offensive and injurious to native society. 
This feeling was common to all the British administrators of 
‘the old school’: it went along with their rigid abstention from 
interference with any aspect of native religion, even though few 
British officials seem to have found themselves sympathetic to 
the principles or practice of Hindu religion. 
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There had not always been such detachment. The whole 
British pharmacopoeia had been ransacked to cure the Indian 
malaise of misgovernment. Bengal had been the scene of our 
first essay in sovereign responsibility, and a poultice of British 
institutions, as understood by Sir Elijah Impey and Lord Corm- 
wallis, had been applied. What was known as the 5th Report of 
1812 had shocked everyone by its condemnation of that system. 
The Hindu genius, subtle, copious, and pliant, had wreathed 
itself round what was believed to be the simple British structure: 
and the neat Palladian mansion and park were suddenly revealed 
as choked by a rich jungle growth and encrusted with strange 
architectural embellishments. Both Munro and Elphinstone were 
deeply influenced by this demonstration, which confirmed their 
own experience, and it had some, though a diminishing, effect in 
British India until the end of our rule. 

There was, for instance, the Supreme Adalat, the High Court 
of Justice as established in Bengal, independent, responsible 
only to its own abstraction. It had acquired a deservedly bad 
reputation: it applied alien principles of law and procedure 
which no native understood, it was dilatory by force of circun- 
stance, it was probably incorruptible above, but it certainly could 
not be preserved from corruption below. Elphinstone thought 
it a curse to the natives. ‘I should dread to see judges and 
chuprassis [their tip-staffs] almost as much as missionaries’: he 
knew no stronger comparison. He liked repeating a story which 
Colebrooke heard. Durmg one of Lake’s campaigns someone 
met a group of inhabitants in flight. ‘Is Lord Lake coming?’ they 
were asked. ‘No,’ they answered, ‘the Adawlut is coming, which 
is ten times worse.’ 

Elphinstone’s dislike of the importation of British legal 
methods made him by compensation an uncritical admirer of the 
Panchayat, the arbitration council of the Indian village. He 
lavished upon it and its possible improvements a loving detail 
of learning. He thought that it had been part of the genius of 
Maratha rule that, while the government had failed itself to 
provide a system of justice for common people, it had allowed 
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institutions to survive which made it possible for such people to 
secure it for themselves. The Panchayat fascinated him: it was 
ancient, wise, dilatory, and rooted deep in the immemorial 
custom of the country. But he was too honest in mind to elevate 
enthusiasm above observation, and before he left Bombay he had 
come to allow that the theoretical beauties of the Panchayat were 
outweighed by its practical disadvantages and that the desirable 
system was a body of munsifs or native judges, skilled in local 
law and custom, supervised for major general issues by a British 
controlling authority. 

Equality before the law he continued to regard as an insult to 
native feeling. This was no private prejudice: he expressed his 
view, unenlightened by Benthamite standards, in formal papers 
and in private correspondence. Probably in his situation he pre- 
ferred order to legality, but he must have known how personal 
is the choice involved. He could not understand or admire the 
indifference of British courts to distinctions of rank and circum- 
stance: he was, after all, a romantic and a historian, not a lawyer. 
He was convinced that to apply such ideas to Indian society 
‘grated on native sensibility’. He was sincerely appalled when 
on his tours he found instances of British courts sending Rajas 
to prison for not obeying a summons or subjecting them to 
procedure or punishment without distinction of persons. In the 
result the Regulations which he drew up for the annexed terri- 
tories contained detailed provisions on all these points. There 
were to be courts for special classes of landowners and minor 
rulers and concessions and arrangements adapted to their digni- 
ties and status. If a chief was tried, the trial could be in private: 
he could give his evidence in absentia or attend through a vakil. 
If he came, ‘any form of courtesy and consideration due to the 
rank of the accused’ was to be observed. Punishment was to be 
Strictly adjusted to the status of the offender—not unreason- 
ably, perhaps, when the nature of the punishment could affect 
his caste or the marriage of his children. Whatever else these 
regulations were, they were not the petty law-making of an 
upstart. 
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His policies reflected his deep concern at the vast gulf which 
separated the government from its subjects. Unless this could 
in time be bridged our own rule, he thought, would collapse in 
some explosion and, worse, the structure of native society would 
be gravely injured. We had made ourselves masters, at an 
alarming pace, he feared, of ancient and intricate societies which, 
however badly governed, had allotted some sort of place and 
responsibility to most men at all levels. British policy had two 
uncontrollable tendencies, it seemed: it centralized, and it had 
come to tolerate few intermediaries between government and 
the individual subject. Thus, under our system, the Zemindar 
and the Jagirdir, the manorial lord and the feudal chief by inaccu- 
rate analogy, and the Brahmin had been largely displaced and 
left without power or consequence. Elphinstone observed this 
with grief, none the less because it was often well deserved, and 
he did what he could to mitigate and correct this universal 
levelling. It was his aim to associate ‘respectable gentlemen’ 
with the service of government rather than to raise up a purely 
professional class of native administrators. He was showing both 
perception and foresight in his concern, for this was a problem 
which on the later annexation of the Punjab was to break another 
romantic, Henry Lawrence, and few British administrators faced 
it with the sympathy it needed. 

Policies of this nature depend for their success upon some 
projection of the father figure, Commissioner or Collector, who 
confounds in his own person the separation of powers, sees all, 
meets all, and knows all. Both Elphinstone and Munro, dedi- 
sated men, could satisfy all the demands of such a part, and in 
the formative period Elphinstone was surrounded by a group of 
men, Robertson, Chaplin, Pottinger, Grant Duff, of little less 
capacity. Yet these were alien and developed races that were to 
be ruled, not just wild hill men like the Santhals or the Bhils but 
societies with the traditions of a proud and ancient culture. 
Elphinstone knew, [| think, that his system could not but be 
transitional, but he wanted the transition to be a very long one. 
It meant ‘considerable sacrifice of form and even some sacrifice 
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of essential justice’: but it could survive, he thought, to the great 
gain of the native population if only the new British administra-~ 
tors could be hand-picked men, British-Indians in his exacting 
sense. His uncommitted intelligence warned him that this is just 
what they were not going to be. They would be selected by 
examination, posted by rote, and at Haileybury Malthus and 
Mackintosh and Stephens would tattoo them impartially with a 
set of doctrines as to what was good for India. He saw that he 
was swimming against a tide that would probably be too strong 
and concluded with a sigh that it was doubtful if his system 
could ever be maintained ‘after the officers to whom it is to 
be entrusted shall have ceased to be selected merely for 
their fitness’. It is fair to say with hindsight that, even if he 
would have grieved over a future of detailed laws and regula- 
tions indifferently administered to everyone by anyone, he 
would have been comforted to observe how much of high 
talent and devotion Britain was still to export or to expel to 
India. 

It is evident that Elphinstone thought that Britain would be 
very likely to misunderstand the nature of her Indian responsi- 
bilities. On the other hand he had no doubt that there was one 
great benefit that was in our power to bestow, the advancement 
of native education. It is noticeable how his style, judicious and 
temperate when administrative questions are discussed, rises to 
steady conviction in the Minute on Education. In his advocacy 
of a positive policy at the charge of government he was pro- 
moting a doctrine that was new at home, for the education avail- 
able in England was still provided by private enterprise or 
charitable endowment. So, in India, replied Elphinstone, educa- 
tion used to be a function of religion or charity, but we have 
broken up their system, appropriated their revenues, and we are 
putting nothing in its place. 

He felt with passion that the provision of education was a debt 
owed imperatively both to the past and to the future of India. 
We had created a situation in which both learning and elemen- 
tary education would decline, since they would be in less demand 
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under our centralising governmental system. We had shut the 
native out of higher employment and advancement in govern- 
ment service, and it was our duty and our interest to remedy this _ 
so that through education they might be rendered more capable 
and more trustworthy in public duties. Again, it was a reproach 
to us that we had ‘shut up the sources from which the magnif- 
cence of the country was derived’ and had ‘dried up the fountains 
of native talent’, so that ‘from the nature of our conquest not 
only all encouragement to the advancement of knowledge 1s 
withdrawn but even the actual learning of the nation is likely 
to be lost and the productions of former genius to be for- 
gotten. Something should surely be done to remedy this re- 
proach.’ 

Elphinstone was writing from Bombay to convince Leaden- 
hall Street of 1820. Nothing that reached the office would escape 
James Mill’s formidable eye. Very well, there were arguments 
for him too. In all countries the happiness of the poor is well 
understood to depend in a great measure on their education. So 
it was our duty to teach our Indian subjects ‘prudence and self- 
respect’. Pre-eminently, there was occasion for them: early 
marriages, overflowing population, savings squandered, money- 
lenders, indifference to the obvious felicities of clothes and hous- 
ing. Some might think that the educational budget would cost a 
lot. Elphinstone himself did not think so: but, even so, you must 
set against the greatness of the expense ‘the magnitude of the 
object’. That dangerous total separation between us and our 
subjects could only be narrowed by removing their prejudices 
and instilling our principles. In fact it was difficult to imagine an 
undertaking in which ‘our duty, our interest and our honour are 
more immediately concerned’. 

That may be well enough, replied the Court (and we can guess 
who is speaking), but let the natives be taught ‘not Hindoo 
learning or Mahomedan learning, but useful learning’. They 
should learn the English language and in future they (and, one 
guesses, Elphinstone too) should attend to ‘the principle of uti- 
lity’. Elphinstone’s reply might be commonplace today but for 
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its period it was both honourable and brave. English should be 
for the schools a classical language certainly, he says, and it 
should be taught as a medium of acquiring European discoveries, 
such as medical science: but what we owe to these people is 
rather to preserve their own culture than to make them partici- 
pants in ours. The learning of the Brahmins, if useless, was real 
learning. We must support the pursuit of knowledge for its own 
sake. We can introduce in time more civilized studies, but we 
ought never to destroy the purely Hindu contribution. ‘It would 
surely be a preposterous way of adding to the intellectual 
treasures of a nation to begin by the destruction of its indigenous 
literature, and I cannot but think that the future attainments of 
the natives will be increased . . . by being engrafted . . . on their 
own previous knowledge and imbued with their own original 
and peculiar character.’ 

Elphinstone never doubted to what end a generous policy of 
native education would lead, nor was he ever afraid of it. It 
would lead to the final displacement of the British rulers by In- 
dians raised to a higher standard of enlightenment and responsi- 
bility. He was quite selfless in this, if it be unselfish to plan for 
something which, while not touching yourself, touches your 
successors and your racial pride. ‘We have no more right’, he 
told Malcolm, ‘to stifle the growing knowledge of our subjects 
than Herod had to massacre the innocents because he believed 
some one of them was to dethrone him.’ Education was ‘our 
very first duty . . . it will be better for us to lose the country by 
the effects of our liberality than to keep it like Dutchmen or 
Spaniards’. Towards the end of his time at Bombay a friend found 
him poring over some Marathi translations of European books. 
‘It is our highroad back to Europe’, he said, ‘. . . we are bound 
under all circumstances to do our duty to them.’ Like many men 
of penetrating intellectual power he had had to make do in life 
with hope instead of faith, and he could sustain himself with the 
thought of all that the enrichment of its education would give to 
India. He spoke often on this topic and never more confidently 
or to better purpose. The British were never to dream of perpetual 
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succession: ‘the most desirable death for us to die of should 
be the improvement of the native reaching such a pitch as would 
render it impossible for a foreign nation to retain the govern- 
ment.’ Then indeed, he wrote once towards the end of his life, 
the British who had worked in India could ‘take the glory of the 
achievement and the sense of having done our duty for the chief 
reward of our exertions’. 

So Elphinstone came home. He had long realized that he 
would come back as a stranger. However carefully he might keep 
in touch with the surviving members of his family he knew that 
he was speaking to shadows projected by his memory, not to 
living, changing persons of real life. India could not make up 
for what was missing, however warm the alien’s attachments. 
Early in his career he confided to his journal: “This country has 
a dreadful effect on the heart. Unless you form some friendship 
you have no ties on your heart at all, and at best you have little 
exercise for your sensibility . . . you stand a cold, insulated, 
solitary wretch.’ 

The journal contains a touching record of his visit to his 
family home at Cumbernauld in Lanarkshire. It is startling in 
its meticulous detail of recollection and the preserved clarity of 
the child’s observation. Time seems not to have touched the 
earliest impressions, and one realises that to some of the finest 
men adult experience is only cloud and shadow that pass upon 
the surface. “The wild cherry-tree where the swing was, the two 
tall larches now misshapen and old, the holly and horse-chestnuts 
are just where they formerly were . . . the yew tree is gone, but 
the lime tree stands, though far less stately than I remember 
it... . On entering the house, the smallness of the vestibule and 
the staircase astonished me. They were quite unaltered, not only 
in the paintings, but in the clock, the moose-deers’ heads and 
even the ostriches’ eggs. The smallness of the rooms, the homely 
appearance of the wainscot struck me most. . . . The deepest 
impression was made on me by my mother’s bedroom. . . . I saw 
in full perfection those earliest and dearest haunts of my child- 
hood and enjoyed what I shall never see again, the recollection 
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of the days of my father and mother, unmixed with more recent 
associations.’ 

He had set out in a great hurry from the Academy at Kensing- 
ton, but now the ex-Commissioner of the Deccan, the ex- 
Governor of Bombay, had come home. 
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deliver this address at your Annual Meeting. It empha- 

sizes for me, too, the unusual sense of emancipation that 
attends a Thursday morning in October spent in Folkestone, 
instead of in the darker interiors of the House of Lords or the 
Judicial Committee. I have, as you know, just finished my service 
of more than fifteen years as a Lord of Appeal in Ordinary, and 
I have hardly yet begun even to savour the taste of a Long Vaca- 
tion of which I can mark the beginning, but not the end. [ am 
lucky then that your kindly invitation should have coincided 
with a point of time in my own life at which I can look back and 
begin to philosophise about the experiences of a period that is 
now a closed one. 

No doubt the great part of any working man’s time is taken 
up with the simple performance of his job; and that is as true 
if his job consists in giving or, more accurately, sharing in the 
decisions of a final Court of law as if it consists in the functions 
of any other calling. There is an expertise; and you try to master 
it and to apply it to the best of your ability. Lawyers are fortu- 
nate, very fortunate, I think, in the fact that their expertise 
requires the regular exercise of considerable intellectual powers 
and is never very far removed from a concern with the problems 
of living men and women in their more unpredictable forms. 


, OU have done me a great honour by inviting me to 
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That is why lawyers tend to attain to a vigorous old age and even, 
despite a popular prejudice to the contrary, to a sort of wisdom. 
But, with this said, nevertheless in even the most congenial 
employment there are moments when one stops to reflect upon 
the nature of the thing that one is at and to ask how far it seems 
to correspond with some of the received opinions about it. Re- 
tiring from the judicial environment, I have found one or two 
observations to record about the working of a Judge, about 
‘what makes him tick’, to use a colloquialism which is current 
today and which, personally, I dislike very much. Human beings 
do not tick: they live, and life is at once their function and their 
expression. 

After fifteen years in a final appeal court I suspect that I have 
changed my views very much. Like Omar Khayyam, I have 
heard ‘great argument about it and about’; but, unlike hin, I 
do not think that I come out by at all the same door as in I went. 
More and more I am impressed by the inescapable personal 
element in the judicial decision. We are fond of saying, approv- 
ingly, that a Judge should be objective; but is it perhaps the 
wrong metaphor, an idea borrowed, like so much else that ob- 
scures our thinking on general topics, from an analogy between 
the physical sciences and things incommensurable with them! 
Say indeed that a judge must be fair, or that he must be impar- 
tial: that is essential. He must strip himself of all prejudices, 
certainly; except, I ought to add, those prejudices which on 
consideration he is prepared to stand by as his sincere convic- 
tions. You see how quickly, just because he is not a machine, 
one begins to tie oneself in words and qualifications of words. 
He has no right to be biased; but then no human mind is con- 
structed with perfect balance. He must give an honest hearing 
to all points of view and to arguments that do not even introduce 
themselves to him as plausible: but it is unreal to think of a 
judge of experience as if he were a mere hearing aid. It was said 
of the late Lord Bryce that to him all facts were born free and 
equal. That may be all right for facts, before the work of evalua- 
tion begins, but a judge is a mature man, of long and pro- 
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fessional experience, with prepared approaches and formed 
attitudes of mind, and it would be, I think, almost hypocritical 
to speak of him as if each case presented itself to his eye in the 
light of the first dawn of creation. To me fairess of mind cannot 
involve such innocence as that. 

The truth is, I believe, that the law must not be mistaken for 
a scientific pursuit. Much contemporary analysis and criticism 
seem to be based on this false analogy. Let me put the contrast- 
ing points of view. At the back of your mind you may think of 
the law on some particular question as being a given fact, an 
absolute, which it is the judge’s duty to discover. It is all there 
already, hidden in the ground and needing only excavation, or 
shrouded in a veil which requires no more than to be drawn apart. 
To excavate or to unveil, neatly and accurately, calls for the 
exercise of no minor talents, and to do the work well there 
should be a solid apparatus of equipment, a detailed knowledge 
of the formulae of law (statutes, authorities and commentaries) 
and an ability to use the reasoning power with strict regard to 
its own inherent rules. The legal answer, you may say, is writ- 
ten out in close print or even in archaic language on some distant 
tablet. To read it off, you should choose for your judge the man 
with unusual length of sight or one who has had the skill to con- 
struct a powerful telescope or, for that matter, one who has made 
a study of the ancient tongues. Then he will read it off and 
announce to you what is there. 

I would not deny that, in a legal system such as that which 
we operate in this country, a great deal of a judge’s work in- 
volves no more than the practice of this science or skill of ‘read- 
ing off’. But the essence of that curious activity, the judicial 
decision, does not consist in that. The law has to be interpreted 
before it can be applied, and interpretation is a creative activity. 
The law was not there until that particular decision was given. 
Once it has been given, the whole enormous component, which is 
the body of the law, has changed its composition by the addition 
of a new element, significant or insignificant, which in some 
degree modifies the whole. 
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There are two things that have impressed themselves on me 
when I have thought in this way. One is that, if the judge is not 
a machine, however ingeniously constructed, that is to work a 
mechanical system, it does very much matter what personal 
quality he brings to his work, because it is not going to be only 
his command of the reasoning process or his knowledge and 
learning that will determine his interpretation, but, in the end, 
his experience of life and the structure of thought and belief that 
he has built upon it. Most questions are debatable, just as most 
arguments can be made plausible: but what will incline him to 
one side or the other is what I have called his whole structure 
of thought. I hope that you do not think that I am putting for- 
ward the judge as a sort of prophet or seer, making his pro- 
nouncements by some uncriticisable rite of divination. Perhaps 
a few of the great ones have been something of that order, and 
for better or worse, sometimes for the worse, we take them as 
such. I do not see him that way at all, but I do think that it is 
of some importance in the society of today that the judge’s 
function should not be confused with that of a reading clerk and 
that it should be realized that judicial decisions, no matter who 
gives them, must always be related to certain basic beliefs about 
the nature and purpose of a human being which are held by 
another human being. In that sense he may not be ‘objective’; 
but he can be honest and fair. Of the two it is much the more 
valuable achievement. 

It has been a pity, I think, that so much of judicial opinion in 
this country has been conveyed by the method of logical deduc- 
tion. It was natural enough that this should be the preferred 
route, since the deductive method based on the syllogism was 
the favoured weapon of Western European thinkers in the 
Middle Ages, and the judges probably inherited its use from 
them. But, as we know, syllogistic reasoning is only conclusive 
if you first import your chosen meaning into the words of the 
premise you start with. It is only a demonstration of a truth if 
you have already been converted to the truth. In our history of 
judgment-making too many decisions have begun by insisting 
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that particular words have one particular meaning and then 
deducing that, if they have, certain consequences must neces- 
sarily follow. That is to put the icing on the cake, not to bake it. 
I am afraid that what I am saying is that the making of law is 
not a subject which is capable of anything like scientific demon- 
stration, and there are some disadvantages in dressing it up to 
look as if it were. It is the unexpressed assumptions, which are 
nevertheless very much present, that are often the real hinges 
of decision. After all, what a judgment seeks to do is to persuade 
or convince, and there are sometimes cogent considerations that 
achieve this without having any resort to deductive reasoning. 
Arrangement, by which an illuminating spark is generated from 
the skilful combination of certain facts and considerations, is one 
of them. Anyone who makes a careful study of the judgments of 
a great master of exposition, such as was Lord Macnaghten, for 
instance, will see how much conviction he can bring from noth- 
ing more than his skill of arrangement. 

In this context there was never a more sterile controversy 
than that upon the question whether a judge makes law. Of 
course he does. How can he help it? The legislature and the 
judicial process respectively are two complementary sources of 
law-making, and in a well ordered state each has to understand 
its respective functions and limitations. Judicial law is always a 
reinterpretation of principles in the light of new combinations 
of facts, of which very relevant ones, unprovable by evidence, 
are the current beliefs of the society in which those facts occur. 
True, judges do not reverse principles, once well established, 
but they do modify them, extend them, restrict them or even 
deny their applicability to the combination in hand. But does 
Parliament do anything very different in its law making, except 
in some revolutionary context to which no ordinary rules can 
be referred? I doubt it. It is not that the well known phrase, 
‘That is not for us, it is for the legislature’ does not carry plenty 
of significant meaning. What it means 1s, I think, that, while it 
is an illusion to suppose that the legislature is attending or can 
possibly attend all the time to all aspects of the law, there are 
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certain areas of public interest which at any one time can be seen 
to be a matter of its current concern. It has recently legislated 
on that subject according to certain principles (if they can be 
detected) or it regularly legislates on the whole field covered by 
that subject (as, for instance, the law of taxation). In those areas 
I think that the judge needs to be particularly circumspect in 
the use of his power to declare the law, not because the princi- 
ples adopted by Parliament are more satisfactory or more en- 
lightened than those which would commend themselves to his 
mind, but because it is unacceptable constitutionally that there 
should be two independent sources of law-making at work at the 
same time. If there are observations in the House of Lords 
decision in the prostitutes’ directory case, Shaw v. D.P.P., that 
need some further thought, it is, perhaps, with reference to the 
practical application of this constitutional principle rather than to 
any formulation of the law itself. Conversely, the almost pas- 
sionate desire sometimes shown by statute-makers to do the 
judge’s work for him in advance by regulating in detail what 
they cannot even dimly envisage in practice needs to be firmly 
checked on similar grounds of constitutional propriety and com- 
mon sense. 

I will turn to another impression that I have carried away from 
judicial work. I cannot help thinking that there is a tendency to- 
day to give too much importance to particular decisions, and by 
so doing to discover leading cases before they have proved that 
they have in them the quality to lead. There is too much forcing 
of unripe growth. Seen from the inside hardly any decision 
comes out ready made as of general authority; nor, I believe, do 
those who participate in it think of it in that way. One learns the 
vast difficulty of generalising on any matter of principle, just 
because, short of genius, there are very few minds that have the 
imaginative grasp to see the full implications of a generalisation 
and to pass in review its effect upon the interconnected strands 
of our body of law. It is not a question of playing safe: it 1s 
rather that a sensitive, not a blinkered, concentration upon the 
direct issue that has to be resolved makes for a sounder construc- 
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tion of that legal body. And, perhaps, only their successors who 
have to work upon them appreciate how flashy have been the 
gnomic utterances of some of our best known judicial sages. 
I do not regret this counsel of reticence. It accords well with 
the methodology of our law-making. Just as under our system a 
court decision is formed out of the work of those who prepare a 
case, those who argue it before the court and those who ulti- 
mately explain and record their view, so a decision of even a 
final court, when pronounced, has only begun its life as a con- 
stituent of the full corpus of the law. It 1s a mistake, Just because 
it is final, to think that the matter is then closed. On the con- 
trary, it has been handed over to the care of the profession. It 
will be chewed over by barristers and solicitors, commented on 
in law journals, made the subject of moots and law lectures, re- 
viewed by the writers of the legal text books. It will be read 
in the light of previous decisions, upon which it is itself a com- 
mentary: and it will be read in the light of later decisions, to 
which itself it forms a text. In the end, but only in the end, 
general legal opinion will come to assign to it a more or less 
determined place in the whole compendium of law, important or 
unimportant, formative or a dead end, malleable or rigid. Until 
a decision has been subjected to a process of this kind, in the 
course of which indeed it may come out wearing a very different 
air from that with which it entered and serving a purpose hardly 
intended by its authors, I should be reluctant to class it as a lead- 
ing authority. We must not declare a vintage before it is made. 
If you happen to share the rather sober view I am putting 
forward you may share too my strong feeling that contemporary 
comment tends to attach far too much weight to particular 
phrases or passages in the body of a decision. Analysis of this 
order is almost morbid in its intensity, and it can, so often, be 
only sterile skill and ingenuity. A man must work according to 
his material. The English language is peculiarly ill-adapted to 
such elaborate analysis, being, as we know, though copious and 
expressive, a pliable and shifting medium, in which even key 
words and phrases take shape and colour from their context and 
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have no rigid internal structure of fixed meaning. The difficulty 
becomes that much the greater when the decision of a final court 
is conveyed not by a single pronouncement but in the separate 
deliveries of several judges. Then indeed a baffling task awaits 
the reader. Is one deliverance more leading than another, and, 
if so, how do you identify it? In course of time, no doubt, there 
will be selection through the operation of the kind of winnowing 
process that I have been describing. We all know how one par- 
ticular speech or judgment comes to be regarded as the critical 
one, the one which is turned to as the core of the decision. But 
time is needed for that. Again, does a particular passage in one 
of the judgments represent the hinge of the author’s conclusion, 
and, if it serves as such for him, ought one to think that it so 
serves for others just because they agree with his general con- 
clusion? 

I speak with feeling about this problem, which becomes more 
important than one would wish it to be, because I have so often 
found myself agonising over it in the course of my work. Would 
it be better, at any rate for a final court of appeal, that it should 
deliver one judgment only, offering in it the rationale of the 
court’s opinion, or at any rate the opinion of its majority? There 
are strong arguments on each side of the issue, and most of 
them are familiar. I speak as a convert—by which I mean some- 
one who has held one faith and adopted another, not as an agnos- 
tic who ‘reluctantly concurs’ with one point of view—but I have 
come to think that the single opinion is the better course. It has 
always been employed when the Judicial Committee of the Privy 
Council (five or three members, very occasionally seven) delivers 
its opinion, and, to speak from the observation of my own ex- 
perience, it works well. It is sometimes said that there is safety in 
more than one opinion on a debatable issue, because a misleading 
line developed in one judgment can be ignored in favour of what 
may prove a better line taken in another, whereas one judgment 
by itself may propagate an error for good. I know that there is 
force in this rather nervous argument in favour of variety, but 
I think it counter-balanced by the advantage of not having to 
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search for a true ratio decidendi among several differently com- 
posed speeches. It may be true that a Privy Council opinion lacks 
some of the bite and forcefulness of an individual speech in the 
House of Lords, because one man, speaking for several, perhaps 
tetchy, colleagues speaks in a muffled and more ‘average’ tone. 
I have not found much validity in this objection, nor, I believe, 
would it be borne out by an analysis of the style of Privy Council 
opinions in contrast to speeches in the House of Lords. The 
question may depend on the acquisition of a technique. An 
opinion of this sort should not be put together by combining a 
series of different resolutions into an indigestible whole, as the 
reports of some Commissions or Committees appear to have 
been composed. A trained man, who has heard a case fully ar- 
gued and has discussed it with his colleagues, should be able to 
present a coherent and comprehensive account of the common 
Or, at worse, the majority view, without blurring the outlines 
or dodging any of the essential issues. At any rate I think well 
enough of judges to believe that they are capable of just that. 
Let me distract you for a moment with a query that touches 
us all and to which I certainly do not know the answer. Is there 
something inherent in the make-up of a lawyer which makes him 
more reluctant to agree or compromise than other men? Is he so 
constituted that no one can express his opinion but himself? This 
question, which I find fascinating, has often presented itself to 
me, since not a few of my working years have been spent in 
trying to arrive at agreed statements—in some cases I can even 
dignify them with the title of solutions—with colleagues whose 
training is not in the law. I donot doubt that you do find there a 
greater readiness to merge different points of view in order to 
achieve a common conclusion, less insistence, perhaps, on the 
purity of an intellectual position. Yet lawyers, as a breed, are 
neither more obstinate nor more self-opinionated than the breeds 
of other callings—rather the reverse, I should be inclined to 
say. It seems then that lawyers are closer to academics than they 
have been used to think themselves, and they regard the working 
of the reasoning process as a force outside themselves, to whose 
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impulses they are bound to submit. I would not dare to launch 
this as an adverse criticism of a tendency to which I well know 
myself to be much addicted: but I do from time to time wonder 
whether we do not fall into the error of treating the Law as a 
wholly objective thing rather than the living accretion and crea- 
tion of the will and purpose of human beings, much lacking in 
divinity. After all, generations of men who thought and felt no 
less profoundly than ourselves accepted a fundamental distinction 
between Reason and reasoning. 
You will have appreciated, I am sure, that the recent House 
of Lords decision in Rookes v. Barnard, given last January, has 
undergone an experience almost exactly the opposite of that 
which I outlined as being appropriate to the making of a leading 
case, that winnowing and refining on the floor of the profession’s 
own premises which is so useful to establish what a case is really 
to stand for in the eye of the future. Partly because this is elec- 
tion year, partly because of its peculiar subject, it passed into the 
public domain as soon as it was delivered, and there is no hope 
of ever recalling it. These things cannot be helped—the law, to 
adapt a phrase, is not a cloistered study—but it is a pity that we 
are never now likely to know what the exact significance of 
Rookes v. Barnard is to be taken to be. An extraordinary amount 
of nonsense has been talked about it, in many cases by people 
who in their more restrained moments would hardly have found 
a sense of outrage in the fact that Mr. Rookes was not left with- 
out the protection of the law after the treatment that he had 
suffered. But then in the prevailing circumstances a great many 
people have been more concerned to deplore what they chose to 
fear that the case might mean than to find out what it did actu- 
ally decide. In the result we have been entertained with such 
absurdities as the extraction of a single passage or sentence 
from this opinion or that, out of five separate discursive judg- 
ments, and the most dire consequences predicted, as if each pass- 
age was itself a separate piece of legislation or almost a text of 
Holy Writ. 
I did not take part in the Rookes v. Barnard decision and I am 
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not going to enmesh you in any discussion of what is or might 
be its total effect. I should take it to be fairly clear that it did not 
come anywhere near laying down a proposition to the effect that 
trade union officials by intimating an absolute or conditional 
intention to call a strike are thereby rendering themselves liable 
in damages to an employer affected. What it has done, on the 
other hand, as I see it, is to raise in an extremely interesting 
form the important question whether judicial thinking has got 
itself onto the right lines in the importance it accords to breach of 
contract in determining rights and wrongs in the field of in- 
dustrial disputes and strike action. There is nothing new or 
recent in such a line of thinking: but in this field of personal 
relationships there is much to be said for reconsidering whether 
breach of contract, either the contract of employment itself or 
the nexus of contracts that constitute the employer’s business, 
is or is not a critical element in the determination of the parties’ 
rights. It may be correct to equate the significance of breach of 
contract with violence or minatory oppression, but the analogy 
is not one, I think, that leaps to the eye as an obvious parallel. 

I do not see anything to regret in the long run in the expecta- 
tion that the judicial side of the law is not going to be left to try 
to find its own solutions to these baffling and important questions 
of trade union rights and wrongs. Too much has been said in 
the past to make that a satisfactory course. It is not even as if the 
trouble began with the Trade Disputes Act of 1906 and Lord 
Loreburn’s sometimes elusive intentions. The Act itself, as its 
wording shows, was intended to be set in the framework of some 
existing legal principles, though there is a fair uncertainty as 
to what they were. Both before it and since judges, some of 
the most eminent, have worried away at the subject, eroding 
here, enlarging there, and the whole of it is embedded deep in 
those underlying social and political convictions that have been 
formed by the stresses of our history. That is, I think, too 
heavily encumbered an inheritance for modern judges to succeed 
to. What is needed and what I hope we shall get is a far reaching 
review by independent persons, not, as is so often the way 
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persons chosen for the known irreconcilability of their respec- 
tive views, which starts afresh with the place of the trade union 
in contemporary society and treats all that has gone before as 
history that is to be respected rather than as an endowment that 
is not to be touched by profane hands. 

Such a review should, I think, pause long upon the question 
whether it is what is called the right to strike that is really in- 
volved in the tensions that strain modern industrial society. No 
one, obviously, challenges an individual’s right to withhold his 
labour. Nor does anyone challenge the right of association in 
the sense that men ought to be free to combine for the purpose 
of industrial action and to withhold or offer their labour or their 
employment as an instrument of that action. What is in question 
is how far the power of such association, which is, freak cases 
apart, altogether a different thing from an individual’s power, 
should be free to inflict damage of perhaps irreparable kind upon 
someone whom its members wish to subject or punish. One view 
is, apparently, that there should be no limit to the powers of 
such an association, provided that its actions lie in the area of 
what is or what its leaders honestly consider to be an industrial 
dispute. But then we need to think very carefully what is covered 
by this phrase ‘industrial dispute’, for it seems certain that, as 
the functions and concerns of trade unions change in the new 
shapes of industrial society, so too, there will be a change in the 
nature of the issues that they will be concerned with and to the 
solution of which therefore their powers may be applied. A 
different view, is that, even within the field of industrial dispute, 
these powers are now so great and can be so catastrophic in 
their consequences to affected individuals that it is anarchic to 
leave them outside the reach of some controlling authority. You 
will appreciate that what I am saying does not bear upon the 
advantage or disadvantage of compulsory arbitration, the argu- 
ments for which generally rest upon social or economic con- 
venience or urgency, but bears upon that consideration that Is 
due from society to individuals who may be caught up in its 
giant processes. 
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Reflections such as these bring home to one the great impor- 
tance of combining the study of law with a knowledge of history, 
not so much history in its formal sense, but that history of our 
own people which records their religious and social beliefs, their 
hopes and their anxieties, and the practical and economic prob- 
lems that have dominated the lives of those who belong to the 
different levels of society. Since a legal rule is a man-made thing 
and represents, generally speaking, a reaction against some par- 
ticular situation, it 1s essential in order to understand its purpose 
and approach to understand the nature of the situation in which 
it originated. It is as well to recognise, though people seem 
curiously reluctant to acknowledge it, that at any given moment 
there will be embedded in the law and influencing its decisions 
some rules and principles which are not only not nicely in accord 
but are actually at variance with contemporary notions of what 
is right and proper. From time to time one comes across these 
conflicts, and I think it an illusion to suppose that they can al- 
ways be resolved, provided that you have judges who are suffi- 
ciently ‘modern-minded’ and ‘in touch with contemporary 
thought’. I admit that I have to resort to inverted commas for 
these phrases, but I do not use them in any hostile sense. It is 
a good thing that judges should be in touch in this way: but it 
does not follow that in law they are exercising an art which is 
wholly conditioned by contemporary ideas. I think that it is its 
Strength that it is not. It is a good thing that judges should be 
aware of the incidents and circumstances of the society of their 
own day and should be able to realise that these may have 
changed from those to which their rules were originally applied: 
but the true question for them, I think, is how far the situation 
has altered, so as to generate a new rule, rather than to find in 
the circumstances authority for a change of rule. 

We really need to be frank on this subject. The law, if I may 
use the phrase, was not Born Yesterday. In law the customer is 
not always right. It is one of the great vulgarities of our current 
mass-communication society that it wants to sell all ideas and 
all beliefs as if they were merchandise that must be got off the 
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shelves at all costs. It is the vogue to present today as if it were 
necessarily better than yesterday, and to denigrate the past in 
order to butter up the present. This is an evil influence, and it is 
responsible for much of that triviality that cheapens the public 
sentiment of the day. It has no depth of root, because we cut 
ourselves off from our past with what seems sometimes to re- 
semble the neurotic hatred of the feeble man for the strong. Con- 
temporary taste is the only consumer that needs to be catered 
for, and, if the past cannot be predigested in terms of the present, 
it can be ignored or forgotten, or left to the antiquarians. If the 
Authorized Version of the Bible or of the Prayer Book is found 
to be expressed in language that is obscure to modern ears and 
to import ideas of human purpose and destiny that we abjure 
today, they must be redesigned to be palatable for current 
consumption. It would be old-fashioned to present a Shakespeare 
play except in an idiom that was foreign to the author and adap- 
ted to some conception that he would neither have understood 
nor accepted. The same treatment is accorded to all the great 
inspirational sources of the past: what higher praise can they 
hope to receive from a contemporary critic than a tribute to 
their ‘essential modernity’? In effect, they have got to come to 
us and speak according to our slang, under penalty of being 
ignored. It would be very unmodish to suggest that it is our 
job to go to them, if we wish to preserve the rich and deep- 
bedded culture that is our inheritance, and to learn by the hard 
way how profound are the differences that separate their thought 
from ours, whatever the identities. We have not got to agree 
with our predecessors, to say that they were ‘right’ or that we 
are ‘wrong’; but at least we can toughen our intellectual and 
imaginative fibres by realizing that on many matters that seemed 
vastly important to them they held beliefs greatly different from 
our own, to which they sometimes had to pledge their fortunes 
and their lives. 

Edmund Burke once declared in a famous passage in which he 
described the ends of civil society that it was a partnership ‘not 
only between those who are living, but between those who 
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are living, those who are dead, and those who are yet to be 
born’. In a long established society such as ours, law, which is a 
reflection of society, reflects a partnership which is composed of 
beliefs that are dying, beliefs of the day and beliefs that are still 
inchoate and taking form. It is not appropriate to it that it 
should be remade completely and continuously so that it should 
express nothing deeper than the will and aspiration of the hour. 
It would be a weakness, not a strength, if it were possible to do 
so. 

Law and Order. We are accustomed to link the two together, 
as if each represented the natural complement of the other. But 
are we secure in doing this? I said that the title of the address 
that you have allowed me to make to you would be Law and 
Order, and, having said it, I began to wonder whether we are 
not near a stage in the history of this country at which it will be 
Law or Order that we shall begin to speak of, not Law and Order. 
There can be situations—human experience is not short of ex- 
amples—in which it seems that a people can have one or the 
other, Law or Order, but cannot have both at once. Why is it 
that we are so accustomed to think of Law as connoting Order? 
Chiefly, I suppose, because of the assumption that Law will be 
accepted as a general regulating force, permeating all branches 
and levels of society and, even if imperfectly, working for some 
harmony in their mutual relations. So accepted and so enforced, 
Law does indeed stand for Order, and we can find some worth- 
while meaning in that vague cant phrase, the Rule of Law. 

Of course, Law can regulate without constantly giving orders. 
Hitherto, it has been regarded as the characteristic of a soundly 
based society that it can afford to leave large sectors of activity 
uncontrolled, relying on the general goodwill of institutions or 
individuals to pursue their purposes without dangerous devia- 
tion from the common interest. Traditionally, England has been 
looked upon as a model of that kind of self-controlled society. 
But Lawyers, I think, are under a peculiar duty to remember 
that the assumptions upon which all this rests have always been 
tenuous ones and that the vital difference between liberty, which 
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ennobles, and licence, which degrades, rests upon an unsleeping 
and sensitive vigilance. There is a strong bias towards anarchy 
in all liberal societies, if only because liberalism makes its 
Saints out of those who have been the victims of Authority: and 
in this country we have grown up to what is supposed to be 
political maturity without any adult conception of the nature or 
dignity of Authority. I think that we may come to regret this 
in the future. Our national tradition greets the errors of Au- 
thority with not much more sophistication than that with which 
a small boy is supposed to welcome an elderly gentleman slip- 
ping on the pavement. Out of the few institutions of this country 
that ought to be accorded national status, one blindly perpetu- 
ates a radical myth that finds its natural enemy in all authority, 
and the other clings to an outmoded formula that denies the 
acceptance of any law beyond that of its own will. I do not 
wonder that to those outside this country we look more like 
anarchists than liberals. Indeed, it is a serious question whether 
England is not rapidly becoming, in the strict sense, an un- 
governable country. And it is not reassuring that our public men 
spend their time dilating upon the changes that ought to be 
made without giving any but the most cursory attention to the 
means by which they are to be brought about. 

I daresay that it is only a nervous old gentleman who is now 
closing his address to you, though I should be sorry to leave 
that impression, but I do not mind saying that I do sometimes 
tremble at the extent to which modern usage has perverted the 
true meaning of freedom, by stressing so constantly its merely 
negative aspect. To the mood of the day, to which the complex 
and the inhibition, tension and self-control, are scourges more 
fearful than were Sin and the Black Death to our curious ances- 
tors, it seems to be enough to resent and reject all external 
control, and then all grace will be added to you. That is little 
but escapism, a sort of Beatnik political philosophy; and it is 
unworthy of that larger spirit of earlier days when such words 
as liberty and freedom meant a positive claim to displace outside 
authority by the more arduous responsibility of ordering one- 
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self. Society does need to keep its head as well as its heart, and 
I do not think that it can for Iong afford to treat as equally 
sacred the right of free expression of religious belief, political 
opinion and those poetical intimations of Truth which Art ex- 
presses on the one hand and on the other the right not to have 
one’s hair cut or to challenge on appeal every kind of order that 
may be given to one in the course of a working day. If I had in 
my hands the teaching of the young, a duty or privilege for 
which I am quite unfitted, I think that I would try to take my 
VIth form through the history of the different meanings that 
have been accorded by the different generations of our extra- 
ordinary race to such words as Reason and Liberty: and I would 
begin with a quotation from Milton’s Paradise Lost— 


Since thy original lapse, true Liberty 
Is lost, which always with right reason dwells 
Twinned, and from her hath no dividual being: 
Reason in man obscured or not obeyed, 
Immediately inordinate desires 
And upstart passions catch the government 
From Reason and to servitude reduce 
Man till then free.’ 
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N Y ONE familiar with the literature and public debates 
Az the last century will recognize the words ‘the Condi- 
tion of England question’. To discuss it involved an 
analysis of contemporary society, with its acute divisions of 
economic Circumstance and social state, and suggested ways of 
arriving at a juster and more harmonious relation. If Disraeli 
was the actual author of the menacing phrase “The Two Nations’, 
the phrase was apt to express the fear that haunted many minds, 
that the onset of the industrial revolution and of new theories 
of the social order had so far severed the bonds by which society 
was united that the union itself would be dissolved in anarchy. 
' That did not happen, even though our social problems of today 
are still stirred by the deep underlying influence of the folklore 
generated by the experiences of the first and crudest period of 
the industrial revolution. The dissolution did not come about, 
primarily because from the late 1840’s the ‘Condition of Eng- 
land’ improved rapidly and substantially: but the occasion had 
afforded to our ancestors a rare opportunity to analyse and 
debate the basic implications of democratic society in the context 
of an industrial system (a qualification which is cardinal to any 
discussion) and to appraise its disadvantages as well as its ad- 
vantages, its dangers no less than the rich promises that it 

seemed to extend. 
I must say that I think that they conducted their discussion 
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with very great ability. They never arrived at any solution of 
the problems that they discerned. If they had, I suppose that we 
might not be in the pickle that we are in today. But they did 
identify and describe what they saw or foresaw with a clarity 
and vigour that I take to be presently unfashionable: and, not 
feeling the nervous modern pressure continually to flatter the 
present at the expense of the past, their works provide an adult 
source of reading about these abiding questions which, for myself, 
I find full of contemporary relevance. In many ways these writers 
were in a more favourable position than we are. They were 
spectators of the beginning of a process which to us has come to 
seem so much of course that we can hardly bring ourselves to 
question its fundamental assumptions. To them on the contrary 
democratic rule in society was one of several alternatives and, 
at that, something of an experiment. Can one doubt, for instance, 
that de Tocqueville, that great master, would have been an 
observer of much less incisive power if he had not been able to 
contrast the qualities and characteristics of democracy and aris- 
tocracy as if each was in its fashion a living, viable form of 
government? To him it was; but to us aristocracy is nothing but 
a name for a form of society which history records but which our 
practical imagination simply declines to envisage. This impover- 
ishes our thinking. We make the best of democracy, in fact, 
because we cannot now envisage any other system for ourselves, 
and the only alternatives of which we admit the existence are 
those systems, practised maybe under different forms in most 
parts of the inhabited globe, which we reject as ‘tyrannies’ and, 
as such, unworthy of our serious attention. This is not the best 
way to get the best out of our own democratic system, which, 
in any event, has changed profoundly in the course of the last 
one hundred and thirty-three years and is no doubt changing all 
the time under our hands. 

I hope that it is not disrespectful to say also that those writers 
who kept or assaulted the Victorian conscience had another aid 
to clarity of vision which we lack: they had so little information. 
Unequipped with the instruments of large-scale inquiry which 
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are to us the essential tools of any scientific approach, they had 
to rely on their knowledge of history, their acute powers of 
observation, and their conceptions of first principles. They 
would have welcomed, one may suppose, the assistance of those 
factual analyses and opinion-taking machines with which their 
descendants are so liberally endowed; but they would have re- 
garded them as one only of the many instruments by which the 
student takes the measure of his society and not, as now, as if 
they were themselves the determinant of value judgments in 
political life. 

I wish that we had public debaters of the quality of Sydney 
Smith (has there ever been more effective and intelligent con- 
troversy than the Letters of Peter Plymley?), of Carlyle and 
Ruskin and John Stuart Mill, of Matthew Arnold and Fitzjames 
Stephen. After all, they were discussing much the same set of 
problems as those that vex us now: the nature and purpose of 
human society and the means by which so to arrange and distri- 
bute its fruits and its functions as to gratify the innate sense of 
justice which men, when not bemused, bring to the ordering of 
human affairs. The main difference is that they did not feel 
obliged to relate either their opinions or their conclusions ex- 
clusively to the canons of economic science or to identify public 
morality with the enlargement of the Gross National Product. 
True enough, Thomas Carlyle, in a famous passage from Sartor 
Resartus, \et loose an exhortation that should be welcome to 
every productivity committee in the country: ‘Produce! Produce! 
Were it but the pitifullest, infinitesimal fraction of a Product, pro- 
duce it in God’s name. . . . Work while it is called today, for the 
Night cometh wherein no man can work’: but I doubt whether 
even Carlyle, with all his capital letters and his Titanic aberra- 
tions from good sense, meant to confine his production orders 
to factory output, and I do not know whether he would have 
been more surprised to hear the activity of selling goods on ex- 
port described as fun or as the sacred adventure of a Crusade. 
No doubt we have come a long way since his time. 

Viewed in section at any one moment a country is seen as the 
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creature of its history, its customs, and its habits. These are the 
bonds that hold together the society and that make it recognis- 
able as a State. Its citizens cohere by a pressure of which they are 
at most times unconscious, and it is probably as well that they 
should be. Still there do occur testing periods when the nature 
and strength of those bonds need to be brought under strict 
public review so that those they constrain may have a chance of 
deciding by what they stand and by what they fall. A period of 
great external danger is not one of those occasions. An ‘age of 
discussion’, to use Bagehot’s phrase, is an age when, according 
to him, the ‘cake of custom’, the chief preserving force in a 
society, has been broken. We have now, I think, an age of dis- 
cussion, a critical period, as Mill defined it, in which ‘loud dis- 
putes’ are ‘accompanied by generally weak convictions’. I dearly 
hope that there are influential writers who can take advantage of 
our occasion before it is too late and we have joined ‘the march 
of this retreating world Into vain citadels that are not walled’. I 
would not be taking up your time in this address, which you 
have been good enough to invite me to deliver, if I were not 
much oppressed by the consciousness how thin our walls have 
grown. 

One cannot help noticing how markedly the English have lost 
their self-confidence in recent years. This is, I think, a new 
phenomenon. It is not merely that, on the whole, things have 
gone against this country in international affairs, the balance 
has tilted adversely; but our failure to analyse our situation with 
intelligence, or at any rate to act as if we had, and to adjust our 
words and deeds accordingly, has made us from time to time to 
look ridiculous when we need only have looked demure. After 
all, we were left in an appallingly difficult position in the post- 
1945 world, and we were hardly to be blamed if we were not in 
many cases exactly the masters of our fate. Apart from this, 
however, the British have increasingly given the impression that 
they do not know how to make even their own system work 
effectively and that they are coming to believe less and less in 
the validity of those old conventions, customs, principles that 
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were supposed to give a peculiar sanctity to the British way of 
conducting their affairs. This is a loss of confidence indeed. There 
is not only an abandonment of the old: there is a failure to pro- 
ject the new. It bespeaks a faintness, a low temperature of the 
spirit, and it seems to be accompanied by an inertia in discussing 
its root causes which, of all symptoms, is the most depressing. 

Yet how paradoxical it is. You might think reasonably enough 
that we were going through a period of exhaustion, both physi- 
cal and mental, after the racking strain of six years’ war and the 
hard grind of reconstruction. But does anyone get the impression 
that this is a country of exhausted people? On the contrary, its 
young citizens at any rate (omitting the lunatic fringe) generate 
a sense of unbounded energy, unconfined by any inconvenient 
apparatus of limiting preconceptions. If lethargy or aimlessness 
supervenes as they take the long pull of adult responsibility, the 
fault lies, I believe, rather in the failure of society to provide a 
worthy framework for action than in any defect in the human 
material. 

Let us try another suggested cause. How often I have heard it 
said that our troubles arise from the fact that Britain has lost an 
empire and has not yet found a new place in the world as a 
humbler power. To my mind this shows a complete misunder- 
standing of the British mentality. It is the sort of explanation 
that is dear to special correspondents from abroad, and I have 
known even Americans delight in it, who ought to know better. 
The fact is that the British people are not grieving over their lost 
empire at all. When it existed the people as a whole had very 
little to do with it, and, except for one or two brief, Mafeking- 
like periods, they felt no more than a detached and tepid pride in 
its existence. Indeed, for a great deal of the nineteenth century, 
British statecraft was devoted either to hoping that we could 
persuade the colonies to ‘cut loose’ or to avoiding, generally un- 
successfully, the assumption of further colonial commitments. 
India, much the greatest experiment, was a special case: but 
then the whole British relationship with India, astonishing in 
its achievement, was conducted either by incurious military 
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professionals or by a minute section of the people, little more 
than a handful of families from England, Ireland, and Scotland, 
while the remainder of the population pursued its lives and affairs 
with a stolid indifference to what was going on. 

The imperial has passed into the Commonwealth image, but I 
doubt very much whether the latter has sunk any deeper than the 
former into the general public consciousness. The Common- 
wealth offers so tenuous a form of association that it is difficult 
to call it more than a sentiment: at best, a real and in some limi- 
ted ways a fruitful one for the small circle of people who are 
actually brought into contact with its practical applications, at 
worst nothing more than a vehicle for making politicians appear 
more important than they really are. Either way, how can an 
association which prides itself on having no structure and which 
asserts common principles that its members depart from more 
conspicuously each year ever lay a strong hold on the minds 
and hearts of men? There will remain, no doubt, ties of interest, 
goodwill, gratitude, and family feeling between certain areas of 
the whole strange agglomeration, but let us say without hesita- 
tion to our foreign interpeters that, whatever else is amiss with 
them, the English are not sighing over lost imperial possessions 
or failing hegemonies. 

Well, we are told by critics inside the country, what we need 
for our salvation is a national faith or national purpose. And 
indeed it would be a most gratifying thing if we were supported 
by a national faith, in the sense of an accepted set of beliefs as 
to the meaning and purpose of individual life and the relation of 
society to that purpose. Underpinned by such beliefs creative 
ideas can be released. But in this world of ideas needs, alas, how- 
ever consciously realised, do not generate remedies. You cannot 
prescribe for a faith as if there were something for it in the 
pharmacopeeia. The Spirit bloweth where it listeth, and it is 
highly unlikely to waft us a settled national faith in an age of 
scientific and sceptical thought, in which the whole pressure of 
society is for more science and more scepticism. I do not make 
the false assumption that there is any inherent connection be- 
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tween the two things, but I am equally sure that some scientists 
have nurtured a grim and puritan belief that there is moral virtue 
in refusing to admit anything as truth that is not proved by evi- 
dence that would be accepted in scientific inquiry. Yet it is easy 
to point out that evidence can take on many different forms and 
that it is the part of wisdom to determine what kind of evidence 
should be admitted upon what kind of question. A great deal of 
our whole education should be directed to inculcating just that 
wisdom. It has never been the whole duty of man to render unto 
Caesar the things that are Caesar’s. It would be indeed a terri- 
ble form of national blindness if our children were to grow up in 
the belief that they could not face their future with bright and 
honest eyes unless they turned their backs upon all that has been 
discerned by the human mind in the exercise of its poetic and 
intuitive faculties. 

Our problem however remains a practical one. It does not 
serve us so much to ask what faith we need as a nation as to ask 
what faith we are likely to sustain in the incurious and sceptical 
society that we know. What have we got that we can use or 
hold? We are told that we would all be better men if we had a 
conscious national purpose which we could subserve, but do the 
people who exhort us in these terms have any clear idea of what 
they mean? This nation is not a tribe to be led through the wilder- 
ness to a longed-for Promised Land. Nor is it a community con- 
secrated and organised to a standard of production of material 
wealth to which end all other values must be subordinate. There 
may well be other peoples whose circumstances make production 
for the time being a spiritual end. But they are not our circum- 
stances. This is an ancient, complex, and sophisticated society, 
rich in the very fact that it embraces many separate purposes, 
sometimes conflicting under their various pressures, but har- 
monised, if only we keep our heads, by a long-cultivated senti- 
ment of neighbourly benevolence. What other national purpose 
can be the aim of such a society than progressively to develop the 
conditions in which each man and woman in it has the chance of 
realizing the best of his individual powers? The difficulty does 
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not lie in finding an acceptable phrase for the occasion, but in 
the fact that with our history and the very different social philo- 
sophies to which it has given rise we shall continue to disagree 
radically as to what are the right conditions to foster such a 
realisation. 

Another delusive cry, which is likely to do us no good, is this 
cry for national leadership. That we need more leadership than 
we get is no doubt true enough in the sense that at all levels of 
society we need more persons of experience and authority to 
speak and act boldly and sincerely, without deference to the 
subtleties of public relations or the imputed susceptibilities of 
youth or of egalitarian opinion. We need men who are longing 
not to have to be heroes, but who are ready to act heroically if 
occasion thrusts the role upon them. But we delude ourselves if 
we think that our political system can ever convert a party 
leader, who is by definition a chief sectarian, into a national 
leader or a true representative of national opinion. On occa- 
sions of acute external crisis, when the crisis itself simplifies all 
issues, perhaps: and by the necessity of the case in certain rela- 
tions with other countries. But for all general purposes it is as 
true now as it was when Halifax the Trimmer first remarked it 
in the seventeenth century, “The best party is but a kind of 
conspiracy against the rest of the Nation.’ We shall forget this 
distinction at our peril, the more so because there are non- 
political forces present in modern society to which the distinction 
is distasteful, and politicians are quick to respond to so con- 
venient and flattermg an illusion. The ‘national interest’ tends 
to become a jargon word, like ‘explosion’ or ‘breakthrough’, 
and we need a public that is vigilant to see that the word is not 
blandly equated with the policies or programmes of whatever 
may be for the time being a majority party. Otherwise, it is a 
short step to lowering accusations of ‘sabotage’ and ‘unpatri- 
otic’ action, and we are totalitarians by the back door. 

So far we have been following false trails only to turn back 
from them. Nevertheless there is one that could lead, I believe, 
to the heart of that faintness and indecision that seem currently 
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to obscure and falsify the true outline of the British charac- 
ter. We have by now lived for too many generations in a revolu- 
tionary climate of opinion. That may seem an odd thing to say 
of a country which presents an air of sober institutions and has 
been used to pride itself on having successfully avoided any 
revolutionary outbreak since the close of the seventeenth cen- 
tury. But appearances can be particularly deceptive when the 
maintenance of the parliamentary form conceals vast and con- 
tinual changes both in the practice of politics and in social and 
economic dispositions. One must distinguish between revolutions 
that express themselves in new constitutional arrangements, 
which are often of little general importance, and revolutions 
of social habit and ideas, which can take place without any 
constitutional displacement; Just as great revolutions can take 
the form either of a single cataclysmic event, such as the French 
or Russian Revolutions, which then work out their logic in the 
terms of a given set of ideas, or on the other hand of a con- 
tinuous adjustment of social and political habits which spins on 
without a single founding date. 

It is the latter that has been the peculiar nature of the real 
English revolution. Since it has had no identifiable beginning 
and it has never had any authoritative ideology or set of prin- 
ciples there seems no good reason why it should ever stop. Is 
it the social and political counterpart of the industrial revolution? 
Certainly they are closely allied, and if one cannot stop neither 
can the other. Is it to be dated from the Reform Bill of 1832? 
That is a convenient landmark, if only because it was thought to 
be so vastly important by those who participated in its controver- 
sies; but, looking back, it seems almost absurd to treat as of any 
profound significance what was after all no more than a very 
limited rearrangement of the means of expressing political 
power. What does seem to be undeniable, however, is that for 
many generations now England has been ‘revolving’ in a flux 
of changing opinions, gradually eroding by criticism the rock of 
its institutions and its faiths but failing to form any comparable 
solid substance to take their place. I am not concerned to suggest 
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whether this process is advantageous or disadvantageous to the 
development of society. The Victorians, possibly confusing the 
millennium of industrial invention with the millennium of politi- 
cal society, thought it a fine thing. ‘Let the great world spin for 
ever Down the ringing grooves of change,’ said the poet 
Tennyson, excitable, neurotic, and gravely misunderstanding 
the principles of railway traction. We are entitled to have more 
doubts, I think, as to the ultimate benefits of the process. But 
the important thing is not to christen it with adjectives but to 
try to analyse what are its implications. After all, we have got to 
live with them, it seems. 

I referred earlier to the theory shared by Mill, Arnold, and 
Bagehot that each human society oscillates between critical and 
formative periods—critical and organic periods, to use Mill's 
terminology. During the latter, he says, ‘a firm and nearly un- 
versal adherence to some belief guides the thoughts and rules 
the lives of the people; when the belief stagnates and loses its 
authority the inevitable period of criticism and negation, during 
which men search in multifarious ways for a new creed, suc- 
ceeds’. So be it: but then is it not our misfortune that we have 
lived too long without an organic period to nourish us, and in 
the result we have formed the habit of negation, gradually per- 
suading ourselves to the belief that change or alteration is a good 
in itself and the ‘dynamism’ (oh, flatterers!) of change is all that 
is needed for the establishment of a healthy political society? It 
is this shallow and almost perverted idea of progress that con- 
stitutes the English sickness of the day: for it is one thing to 
change or adjust in response to changed conditions, it is quite 
another to obey the impulsion of change merely in order to have 
something new to which to adjust. This is a poor sort of morality 
with which to leave ourselves. One can see with amusement or 
despair how in course of time our political language has injected 
a smug moral implication into such neutral words as ‘reform’ or 
‘modernise’. It is, in its way, no small achievement; but unless 
one makes the enormous assumption that evolution and progress 
are interchangeable terms, it is plain that society must return to 
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some other and more stable test of the changes that it wishes to 
promote than the bare fact that changes they are. This obsession 
with change for its own sake, the belief that the statesman’s art 
is no higher than the showman’s skill, that it consists in ‘giving 
the public what it wants’, these are the traditional vices that are 
laid to the charge of democracy. Are we so secure in our sense 
of history, in our long-descended political skill, in our general 
temperance and benevolence that we can afford to ignore those 
lessons that so many others have learnt by hard experience? 

We take so much for granted in modern society and by so 
doing we impose such heavy strains on our good sense. We 
steam ahead, carefree navigators, as if the conduct of democratic 
society was an easy art. ‘Look, no hands.’ It is, on the contrary, 
the most difficult in the world. I think that de Tocqueville was 
right when he said, ‘Le gouvernement démocratique qui se fonde 
sur une idée si simple et si naturelle suppose toujours cependant 
l’existence d’une société tres civilisée et tres savante.’ It is a 
hard criterion. 

Laws and the constitutional process for making them may 
well not be the most important aspect of social activity, but they 
have a unique power of illuminating dramatically the structure 
which the individual can count upon for the building and develop- 
ment of his own life. I believe a firm confidence in the stability 
of that structure is more than ever needed today for our be- 
wildered populations. And what have we done to secure this in a 
country where laws, even on matters of critical importance, pop 
out, play around, and disappear again, like rabbits in a warren? 

Let me enlarge upon this question of our constitutional 
arrangements, because they are so eccentric and yet so com- 
placently accepted that they do serve to illustrate my general 
point. We pride ourselves, of course, on having a ‘flexible con- 
stitution’ by which, it is said, we have been saved from many ills. 
But then the Boneless Wonder too was a classic example of 
flexibility, and perhaps by now it would be better to admit, what 
foreigners have always suspected, that we have virtually no con- 
stitution at all. If you had to explain to a learned student, who 
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happened to know nothing of our own affairs, how we make and 
unmake our laws and with them the citizen’s rights and responsi- 
bilities, what amid your blushes could you tell him? There is 
nowadays no distinction of function between Government and 
Parliament, since the legislature has become merely the law- 
making agent of the Executive. We have what is in effect a 
single chamber legislative body; not because, when in 1911 we 
disowned the untenable hereditary basis of the second chamber, 
we intended to set up a single chamber with plenary legislative 
power, but because since that date the political world has never 
generated the honesty of keeping faith with the nation by agree- 
ing on the proper basis upon which an acceptable second chamber 
is to be constituted. There is no restriction, however, on the law- 
making powers of this single chamber, since there are no funda- 
mental laws or constitutional restrictions on what it can do or 
undo. There used to be a few constitutional conventions, as they 
were called, which were thought to limit the absolute range of 
power, but he would be a bold man who predicted that any 
of them would be observed today. Lastly, the majority party 
in the House of Commons, from which the executive Govern 
ment is formed, is elected every four or five years by voters in 
the constituencies, though the voters have very little chance of 
having anyone before them to select who is not already admitted 
as a nominee of one of the two major parties. Thus, to quote 
Bertrand Russell’s summary, the electorate ‘console themselves 
for being in tutelage by the reflection that they have chosen their 
own guardians’. 

That may be unkind: but, all the same, what would the in- 
quiring student, thus briefed, make of our account? I suppose 
that his first reaction would be to exclaim that it was an account 
of a tyranny, a demagogic tyranny of the classic order. After 
all, we are operating just the system that the great founders of 
modern democracy, the framers of the American Constitution, 
insisted that it must be scrupulous to guard itself against. It is 
a system dedicated to what Hamilton in The Federalist called 
‘legislative instability.’ ‘Readiness to change the laws’, says 
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Madison, ‘and excessive use of legislative power appear to me 
to bé the most dangerous diseases to which our government can 
be exposed.” Hamilton and Madison were men of aristocratic 
temper prescribing for a democracy—perhaps the ideal arrange- 
ment. But on this even Jefferson, in many things a sentimental 
anarchist, was wholly with them. “Instability of the laws’ was 
something that he dreaded. There is indeed a striking prophecy 
by him to the effect that, while he feared the emergence of both 
legislative and executive tyranny in the United States, he thought 
that tyranny on the part of the legislators would be the more 
immediate and the more dangerous of the two. Executive 
tyranny would show its face, he thought, at a later period of 
history. 

That is all very old-fashioned, one may say. It is not long ago 
in generations of men or in the life of a people, but conditions 
have changed vastly in the period and it may be that we have 
learnt not to fear old dangers while we guard against new ones. 
Besides, what I have been describing is a potentzal danger of abuse 
arising from the analysis of a legal or constitutional situation: 
what matters, it may be said, is whether current practice corre- 
sponds with it. I see great force in this. Lawyers do tend to worry 
themselves very much, perhaps over much, about whatcan happen 
under a given set of forms, whereas those differently trained are 
more concerned with what does or is likely to happen. But I donot 
think it right to ignore the lawyer’s special contribution merely 
because it is not the only one. Accepting that under any system a 
power capable of potential abuse may be held satisfactorily in 
check by the existence of restraining social forces—religion, 
custom or tradition, voluntary associations, a dominant philoso- 
phy—which are potent in fact without being legally supreme, 
what I ask is whether we are developing here a society in which 
such social forces are encouraged to grow and flourish or there 
is even recognition of the vital importance for us that they should 
exist at all. Less and less can I see reason for thinking that we 
are. This is what I mean when I speak of the dissolving society, 
the slackness of tension in the ties that bind together the people 
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who call themselves a nation, the thinness of the walls of the 
citadel into which we have withdrawn; and I will occupy not 
many further minutes of your time with a few observations out- 
lined, not discussed, on this head. 

One looks around in vain for anything that can be called a 
public philosophy. At any rate I ask myself what it is. No doubt 
we must not look for or think in terms of a faith in these sceptical 
days, but surely we drift apart if we cannot consciously acknow- 
ledge some common philosophy that is to underpin our actions. 
It might entertain a historian to list the various philosophies that 
have governed the public life of this country in the past. In the 
eighteenth century, for instance, members of the governing class 
were trained to think of themselves as Romans—generals, sena- 
tors, and proconsuls—and this country owes much of its rise to 
glory (that strange, echoing word) to their practice of the Roman 
virtues. Methodism, literally a way of life, drew its deep furrow 
in the politics and society of nineteenth-century England; and | 
suspect that what has now become the sterile controversy about 
Socialism and anti-Socialism would have been forgotten long 
ago if it were not for the religious soil in which Socialism has its 
roots. 

In a real sense it could be said that a belief in ‘freedom’ did 
represent the public philosophy of this country in the nineteenth 
century. It was the unifying theme of our literature, of our 
popular songs, of our political life, and our foreign and colonial 
policies cannot fairly be interpreted unless it is accepted that we 
did genuinely believe that in promoting our conception of free- 
dom we had something of supreme value to impart to others less 
fortunately situated. That conviction has faded and indeed has 
proved too often a delusive guide among the complexities of 
the present world order. In that we have been unlucky. To our 
ancestors the word had a plain enough working meaning: there 
were certain great forms of oppression, slavery, political tyranny, 
censorship, which were obvious and identifiable evils to be de 
feated in the name of liberty. But experience has refined upon 
the word, and when its emphasis shifts to includenot only political 
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forms but also social and economic realities, the analysis is no 
doubt more profound, but the simple faith, I am afraid, loses for 
ever its clear image. The modern world too is fundamentally 
an insecure world, which bedevils us with its paradox that, while 
to most men a state of insecurity is the antithesis of the enjoy- 
ment of liberty or freedom, security itself may only be main- 
tainable at the cost of just that enjoyment. 

In our history the single great public philosophy has been a 
belief in the truths of the Christian religion, and it is with a 
singular complacency that we set out in this century without the 
general support of that belief. Can one question that it is to its 
long-pervading influence that we owe the great part of these 
elevated sentiments and principles of decent conduct that qualify 
us to claim that ours is a civilisation that is truly worth pre- 
serving? I am ready to imagine with the humanists that such 
sentiments and principles could have been inculcated by the 
unrevealed powers of Man’s natural reason, but I do not think 
that this diminishes the importance of the fact that in our society 
something much more potent than natural reason was needed 
to win the day. Now, it seems, we have to make do for the 
future with a tradition of decent conduct that has been cut off 
from its source, with the promptings of right reason in an age 
which finds in unreason its only poetry, and with a wide-diffused 
sentiment of sympathy and neighbourliness that is perhaps the 
outstanding new feature in the makeup of advanced societies. I 
hope that the equipment is going to prove adequate for its 
enormous task. No one can yet tell how great is going to be the 
influence of this new sentiment of world sympathy, which is fed 
all the time by the advance of systems of communication. It may 
well be the most hopeful factor of our present dangerous condi- 
tion. If it is to prove so, it will be well to remember two things: 
goodwill, however amiable as a sentiment, 1s ineffective in itself 
unless it is continuously harnessed to means of practical expres- 
sion, and the media of mass communication, so smoothly infor- 
mative about so much, have shown themselves to be just as 
capable of generating facile indignation and hatred as sincere 
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sympathy and love. It may be that understanding must still come 
by the hard way. 

{ apologize for the presumption of speaking of this country as 
if it were no longer a society ruled by the Christian ethic. On 
such a question one can only speak, with reverence, as one sees. 
There may be a great revival or a great return, but, as all over 
Europe the vision of the Augustan Church fades, the Church 
that by sharing temporal power was to condition the affairs of 
this world to an eternal order that embraced it, and churches 
revert to the simpler, earlier conception of societies which during 
their ‘commixture with Babylon make use of her peace’ but yet 
are to live ‘as pilgrims within her’, waiting for their deliverance, 
one is conscious of the inevitability of the separation between the 
ideals of a faith which sees the problems and mysteries of this 
life in terms of another unseen world and the aspirations and 
solutions of our material and sceptical society. We taunt our- 
selves with being a materialist society: ‘the world’s bright glory 
hath dazzled the eyes of our mind’, to use Sir Walter Raleigh's 
phrase: but who can have the heart to rebuke our poor suffering, 
straining world, which has lived always under the shadow of 
toil and want, if it is now dazzled with these sudden bright 
visions of material abundance? Surely there must be a period 
resigned to the digestion of this new delirious experience. What 
matters for our future is that after that, when the novel has 
become the habitual, we should still have a philosophy of living 
to sustain us in pride and dignity. ‘L’humanité ne se passe pas 
longtemps de grandeur.’ 

It will not come easily to people whose opinions have flowed 
so uncertainly for so long. It will not come by political action, 
as the great part of the population, who do not want to have to 
think for themselves, dimly hope that it may. Politics can be the 
expression of a sound public philosophy, but they cannot create 
it; least of all in this country which in political terms is so 
organised, as Voltaire pointed out, that one half of the nation is 
always the enemy of the other, and in which the general public 
increasingly regards the two parties as two football teams which 
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it expects to play for its entertainment. It will not come through 
the deplorable and lazy modern cult of majority wishes and 
majority opinion. We shall never begin to approach the ideal of 
a just and defensible society unless we shake ourselves free of 
the notion that there is any moral sanction whatsoever behind 
the votes or wishes of a majority. To respect majority opinion 
is the duty of a civilised man in all matters in which such defer- 
ence may properly be required. A democracy cannot conduct its 
affairs on any other working principle. But the art of political 
theory is hardly begun with the rules for ascertaining and en- 
forcing the wishes of a majority: the real art lies in analysing 
and expounding the circumstances and occasions upon which, 
whatever the wishes of a majority, they ought not to be given 
effect to at the expense of a minority, large or small, and of that 
art, so far as I can see, our public life is almost totally deficient. 
We do not attend to it in our Constitution, we do not discuss it 
on any intellectual level that commands respect, and yet there is 
no question more crucially important for the health of demo- 
cratic society. 

We must, I think, get back quickly to the active realisation 
of our identity as a nation, the significance of which has been 
blurred by false educational policies and the mistaken belief that 
internationalism can be a substitute for nationalism, instead of a 
limited development of it. A nation cannot live without its his- 
tory, yet the current ignorance and cheap rejection of our past is 
appalling. “Without any stipulation on our part’, said Burke, 
“we are bound to that relation called our country, which compre- 
hends (as it has been well said) all the charities of all.’ National 
feeling is the strongest bond of union that exists in the world 
today, and an old and experienced people, as we may call our- 
selves, can be trusted not to abuse it. Nothing else offers an 
association so satisfying in breadth and depth, sharing as it does 
tongue, culture, history, a political home, and a political order. 
It offers kinship, where others have no more than membership 
as an inducement. I have never forgotten an exchange in Shaw’s 
play Heartbreak House where Captain Shotover, on the sinking 
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ship, asks Hector, ‘Do you think that the laws of God will be 
suspended in favour of England because you were born in it!’ 
Hector says no, he doesn’t want to be drowned like a rat ina 
trap. He has the will to live. But what is he to do? ‘Nothing 
simpler,’ says Captain Shotover, ‘learn your business as an 
Englishman.’ It turns out that his business is navigation. ‘Learn 
it and live,’ Navigation may sound rather a minor art by whicha 
people is to survive. But is it? It is after all that which guides us 
when all exploration puts to sea, and it is that which in the end 
will bring us home. 
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(Address delivered to the Kipling Society) 
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Kipling Society at its annual gathermg. Yet somehow I had 

never thought of such an invitation reaching me. Over the 
years your Society must have heard pretty well every learned 
contribution that could be made on each aspect of Kipling’s work, 
personality and, I fear, experiences; and I do not doubt that the 
audience I now address has a far greater mastery than I shall ever 
have of the range and detail of his literary output. I will not be 
intimidated by the thought. I have lived with his writings in a 
general way all my life (though, oddly enough, I do not recall 
reading the Jungle Books until I was in my thirties, and I have 
never yet been able to get through the Just So Stories): and the 
invitation to say something about him in a formal way has pro- 
vided the welcome opportunity to re-read a very large part of 
his total writing—not just the favourites, the masterpieces that 
can’t go wrong, but also the unstarred pieces in between. The 
latter did not, I think, mean less to the author himself, a strange, 
withdrawn, but never indifferent, artist, although his reading 
public has passed them by. It has been a fascinating experience, 
not at all a re-treading of well worn paths. It is I that owe grati- 
tude to you for the impulse that you gave. 

What to me was the untrodden field was the work of Kipling’s 
literary critics. In this I was unversed. Coming to much of it for 
the first time I was, I must confess, surprised to find how low has 
been the standard of performance compared with the magnifi- 
cence of the achievement of the writer himself. There have been 
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a few conspicuous exceptions, but the failure is there, whether 
the trend of the criticism is to adulate or to condemn. After all, 
take it either way, Kipling stands out among the great figures 
who have worked in the medium of the English language, prose 
or verse, and the vitality of his communication is undiminished. 
Even Russia, though there is no need for the ‘even’, begins to be 
enthralled. Yet to study the literary appreciations of Kipling 
that date from anything but the most recent period leaves the 
curious impression that his work is being judged according to 
ideas that are unrelated to the actual purport or significance of 
what he says. He is a symbol, stimulant or provocative, involv- 
ing political or social principles that today sound rather faintly 
upon our ears. He is ‘vulgar’: that cheapest of all categorisations, 
which we all employ and which usually means no more than that 
what we condemn flouts sensibilities precious to ourselves. He 
delights in cruelty and violence: Kipling, who in all his work, | 
believe, could never write a line about a child or an animal that 
was not instinct with compassion, understanding and tenderness. 
He was an imperialist, a sentimentalist, a realist, a sadist. I could 
recite indefinitely these attributions, admitting something here, 
qualifying there, denying this, agreeing that. What strikes one 
at the end of the list is how little these generalisations bear upon 
the true content of the writer’s work and how little illumination 
they throw upon a literary output as to which it has yet to be 
decided whether it belongs to our future or our past. 

I have no wish to spend time today on this past. What I want 
to get to is a question about the future. Kipling, crude or subtle, 
benevolent or baleful, is no stuff for literature’s more elegant 
digestions: we have ceased to be concerned with the shrinkings 
or the shruggings of Oscar Wilde or Max Beerbohm or Richard 
le Gallienne. Nor need we listen to the distant and rather vapid 
cheering of admirers who found in his writings the Epistles of 
the British Empire and have even distilled from those laborious 
stories of jokes and japes and scores—surely the least sympathetic 
corner of all Kipling’s imagination—a moral philosophy of 
laughter. 
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I will instance for my point just two Ripling studies which are 
not yet so far out of date as not to be included in that admirable 
1964 collection Kipling’s Mind and Art. Take first George 
Orwell’s essay ‘Rudyard Kipling’, published in 1942. Mr. Orwell 
was, we know, a writer of power, perception and integrity, 
according, as to the latter, to his special lights. In a few pages— 
he has not many pages to spare—l find that he says of Kipling 
that during five literary generations every enlightened person 
has despised him: that it is no use pretending that his view of 
life as a whole can be accepted or even forgiven by any civilised 
person: that his works, enshrining sadism and brutality and 
descending to ‘abysses of folly and snobbery’, are ‘aesthetically 
disgusting’, ‘tawdry and shallow’, ‘idiotic’ and instinct with 
‘cruelty and vulgarity’. I count the adjective ‘vulgar’ eight times 
in this short study and ‘disgusting’ three: the rest according as 
the pepper pot dictates. 

This is neither criticism nor appreciation. It is hardly even 
denunciation. It is plain enough that Orwell was not really in- 
terested in Kipling except as an exponent of what he regarded 
as the politics of ‘Imperialism’ and that his literary perceptions 
were very simply conditioned by the aesthetics of Communism. 
But what to make of Mr. Edmund Wilson’s “The Kipling that 
Nobody Read’ (1941)? Here is a considered piece by a great 
literary critic, a man acknowledged to be of vast reading and of 
profound insights. And yet, for anyone who comes to it without 
prepossessions, what a sorry piece of work it is, and what odd 
questions it raises about Mr. Wilson himself. He disapproves 
of the ethos of a great many of the stories; but why import into 
them discrediting implications that are not there? He thinks 
‘Kim’ a failure, and to support his view discovers dilemmas that 
would be foreign to the narrative and have no relation to the 
context. Why cannot he even understand and describe correctly 
the climax in which the Lama and Kim are respectively involved? 
Why indeed, because certain stories such as ‘Error in the Fourth 
Dimension’ and “The Edge of the Evening’ annoy him, cannot 
an accurate account of them be provided? And why, perhaps 
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more than all, must the significance of Kipling’s literary work 
be interpreted according to speculations about his personal life 
and character that are at once dramatic, intrusive and uncon- 
vincing? 

It would not be impossible to produce some answers to this 
set of questions. But the questions today would be aimed at dis- 
covering rather what went wrong with Orwell and Wilson than 
what went wrong with Kipling—so far has the literary apprecia- 
tion of Kipling grown up in recent years. Obviously, one is left 
concluding, there is something about the work of Kipling that 
in the past has worked as a toxin in the blood of many intelligent 
and sensitive persons. It has disturbed their balance and clouded 
their normal bright perceptions. What we want to know, now 
that we open the second century since his birth, is how far this 
strange alienation is likely to persist in a world that has so vastly 
changed since 1865 and for readers, if there are to be readers, 
whose experiences and sensibilities have almost a different spatial 
dimension. 

There are some issues that bedevilled the appreciation of 
Kipling in the past and that really are not going to matter in the 
future. Was the British Empire A Good Thing? We do not 
know: we cannot take ‘the long account of Time’, and today we 
do not much mind. It is gone, and it can never return. What we 
do know is that it was a very extraordinary event, an exceptional 
adventure in the world’s history, and we can see that the visible 
exercise of its dominion presented to Kipling’s imagination just 
those instances of devotion and responsibility to which the deep- 
est layers of his consciousness responded. It is not likely then 
that we shall bother to decide whether to regard him primarily 
as the laureate or the apologist or the propagandist of this de- 
parted system or as the indignant prophet who castigated its 
many imperfections. In point of fact you can find warrant for 
each of these characters in the stocktaking of his abundant out- 
put. It is likely, though, that we shall continue to ask, with rather 
more objective attention, whether that enormous expertise in 
the craft—I choose his word—of making prose and verse, the 
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darting but disciplined imagination, his constant and brilliant 
justness of observation, do not still afford insights of poignant 
force to those of us who wish to understand (I quote from the 
dedication to his father at the beginning of ‘In Black and White’) 
‘m feare and decencie . .. that rare and terrible mystery .. . 
Man’. 

So with India or Anglo-India. We have not now to argue or 
vex ourselves with the question how far the Anglo-Indian 
empire was ever, to use Mr. Edmund Wilson’s sorrowful 
phrase, a state of native people being held in bondage by the 
British invaders. One would have to know a good deal about the 
history of the peoples of the Indian subcontinent and the varying 
phases of our own 150 years of active responsibility before one 
could approach so magisterial a generalisation. We turn now, 
I guess, to Kipling’s India for other things. 

What he portrayed was a peculiar society, the Anglo-Indian, 
military and civil, man, woman and, not least, child, shaped and 
conditioned by the geography, climate and native cultures by 
which it was surrounded. Not in the least a colonial society, as 
the phrase is now understood; but a dominant society, bound to 
its environment by career or service, not by settlement. Not a 
land-holding society or an expropriating society or, in its de- 
velopment, a community enjoying a monopoly of trade; not 
merchants or bankers or capitalists, but a society hugging tightly 
to itself an almost exclusive privilege of government and major 
responsibility. What was caught and reflected by that young 
man’s eye, fascinated, enraptured and appalled, was the essential 
brittleness and violence of the scene, the violence of nature, with 
the burning heat, with flood and famine, with sudden pestilence 
and death, and the violence implicit in a social tension that could 
neither be permanently justified nor immediately released. I find 
it difficult to believe that, when all the rights and wrongs have 
been argued over and forgotten, men will not turn to Kipling’s 
early Indian tales, to Life’s Handicap and Many Inventions, to 
read with compulsive attention of the doings and feelings of this 
Strange hierarchic society, devoted and courageous, hysterical 
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and jaunty, scarcely possessing an authentic culture wider than 
that of polo and picnics, and owning but this one historian. If 
they do, can they fail to return with great treasure in their keep- 
ing—‘Without Benefit of Clergy’ (perhaps the most poignant 
and delicate of all Kipling’s glances at the relation of ‘invader’ 
and ‘native’), ‘In the Pride of his Youth’, “The Mark of the 
Beast’, “Thrown Away’, “The Man that was’? 

Not only this, the sheer anthropological fascination of a study 
of a lost society. There is Kipling’s India itself, unrelated to or 
at any rate untouched by the beliefs and habits of the British 
caste, the India of ‘Kim’, “The Miracle of Purun Bhagat’ and the 
touching little ‘Story of Muhammed Din’. There is value in this 
aspect of Kipling’s work that is independent of its setting, for 
the native life of India released one of the deepest springs of his 
imagination. Ought we to add the world of ‘Soldiers Three’, 
Ortheris, Learoyd and Mulvaney, with Barrack Room Ballads 
as their refrain? I confess to doubts about their survival. It is 
quite true that the old British professional army was again a 
society of marked individuality, now extinct, that in India it 
could be seen in its quiddity and that Kipling, to whom a wor- 
ship of authority and power is sometimes imputed, was concerned 
to depict it from its bottom upwards, through the scornful and 
derisive gaze of his three private soldiers. They have had their 
devoted admirers: but do they not now seem to fall too explicitly 
between the two poles of the romantic and the realist? Even 
their vernacular, upon which so much of the effect depends, reads 
as a romantic invention, wonderfully descriptive, occasionally 
poetic, imposed upon some very unlikely subjects. It clouds the 
true image of Kipling to suppose that, because he had great 
powers of observation and narrative, he was therefore a writer 
whose talent lay in realism. He had a surprisingly defective ear 
for speech, even when it took the form of the specialist jargon in 
which he delighted. You could not, for instance, compare him 
with Charles Dickens in the rendering of either natural or idio- 
syncratic speech. If you do not believe me, sample some of the 
dialogue in, say, ‘William the Conqueror’ or ‘An Habitation 
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Enforced’ and see what you can make of reading it aloud. What 
he had in place of this art was a singular imaginative power 
which translated observation into expressive effect. I have some- 
times thought that the real division between those who respond 
to Kipling and those who shrink from him depends upon varying 
responses to those underlying forces by which his genius was 
inflamed. 

Here then is a guessing game for Kipling’s second century, a 
fascinating game, but one open only to those who have made an 
effort to study his work in the round and who are uncommitted 
to postures, either of prayer of commination. How much, and 
what, of Kipling, is going to survive as classic material, part of 
the endowment of English literature, not merely (and I hope that 
this is not a slighting comment) as stuff for the theses of acade- 
mic students? I am going to play my game for a few minutes of 
your time. But, allow me to say, I would be playing the prophet 
with even less conviction than I do, if I had not had the good 
fortune to have read that most remarkable of recent Kipling 
studies, Miss J. M. S. Tompkins’s The Art of Rudyard Kipling, 
a book which in the justness and acuteness of its perceptions 
seems to me to have raised the literary appreciation of Kipling 
to a new level. 

Well first, then, Kipling looks like being accepted at last as 
one of the great fabricators of English prose, a master in the 
control and exploitation of his medium. His eminence in this was 
too long obscured by his own peculiar insistence that writing 
was a craft, an occupation allied to the manual skill of a worker 
in wood or stone or metal. You will remember how often he 
speaks of his tools and his material and that he has told us how 
he tried to think of words as objects that could be weighed, 
could taste and smell. There was something in his temperament 
that urged him to see himself as a workman, just as there must 
have been early family influences that inclined him to see Art 
as Craft. But we have had far too much of tiresome interpretations 
of Kipling’s work based on the deliberately withheld details of 
his personal experience. What stands out, despite the modesty 
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and restraint of his own claim, is that he was one dedicated to 
the service of his calling and to his perfection in it, submissively 
conscious that at unpredictable times he would be dragged by 
the power of his daemon, as he called it, to the exploration of 
regions at the extremities of light and darkness to which his 
unaided spirit would never penetrate. 

What he was not, on the other hand, was either a philosopher 
or a moralist. I think that it will be a mistake if the new genera- 
tion of critics tries to present him to us in either of these 
characters. His thoughts were not conditioned to any ordered 
system of ideas about the nature of the human condition or the 
individual’s relation to it. Nor, despite occasionally infuriating 
tricks of didactic wisdom, did he shape the movement or conclu- 
sion of his stories to correspond with received categories of 
morality. He had instead, and this has always been the secret of 
his power, profound intimations as to the nature of man and the 
surrounding Universe, and it was in obedience to these intima- 
tions that his imagination dwelt upon certain human qualities 
which were to him the very essence of life—courage, endurance, 
responsibility, a sense of duty, a sense of order, compassion. 
‘Kipling’, Maurois once said, ‘had a permanent natural contact 
with the oldest and deepest layers of human consciousness’. ! 
could not put it as well. But I will match it with T. S. Eliot's 
comment that Kipling ‘is the most inscrutable of authors—an 
immense gift for using words, an amazing curiosity and power 
of observation with his mind and all his senses, the mask of the 
entertainer and beyond that a queer gift of second sight, of 
transmitting messages from elsewhere, a gift so disconcerting 
when we are made aware of it that thereafter we are never sure 
when it is not present’. There is not much left that is worth say- 
ing after that. 

I think that we must contemplate that a large part of Kipling’s 
work will disappear for good from general reading. Just because 
he was so much concerned with what he saw around him his 
product was often absorbed in the contemporary, and it would, 
of course, be absurd to claim that the magnificent qualities that 
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we discern in him are uniformly exhibited in his books. What is 
singular is that the old wizard is present at all stages of Kipling’s 
writing life, early and late, and he is not the projection of some 
late maturity. The man who wrote “The Wish House’ in Debits 
and Credits( 1926) had alsowritten ‘On Greenhow Hill’ and ‘With- 
out Benefit of Clergy’ in Life’s Handicap (1891) and ‘They’ in 
Traffics and Discoveries ( 1904). Is it fair to guess that his survival 
will lie in his prose rather than his poetry? An absolute master 
of dramatic narrative in its most varied and ingenious forms; the 
author of occasional lyrics of uncomplicated beauty (‘Cities and 
Thrones and Powers’, ‘My Boy Jack’—each of us has his choice): 
his verse shows nevertheless a certain slackness of tension be- 
tween the prompting imagination and the verbal expression that, 
I think, makes him unsympathetic to the exacting modern ear. 
With his prose the reverse is true. It is impossible not to see 
that the growth of appreciation of Kipling which has set in 
among literary critics is based upon their admiration for what 
has come to be thought of as his later style: 4 Diversity of Crea- 
tures, Debits and Credits, Limits and Renewals, \et us say. There 
is indeed much to suit modern taste in the peculiar density of the 
narrative form, the supercharge of meaning, the shifting lights 
and shades of suggestion, the extraordinary technical achieve- 
ment. What narrative there is—often there is little—runs like 
a root below the surface of the story, and all that show above 
ground are the shoots that tell by implication what lies under- 
neath. Kipling has forged one more of his remarkable tools, and 
‘The Wish House’, ‘The Eye of Allah’ and ‘The Manner of 
Men’, to take only three, are among the finest things he ever 
did in prose. But, for myself, I would be sorry if attention came 
to be concentrated too closely on his later manner. It often fails 
to make effect, even to convey its point, by the sheer complexity 
of the structure, the dedication to Jargon, the withdrawal. After 
all, prose must remain an art of communication. Words are to 
speak to the ordinary willing reader, rather than to the devotee 
or the researcher: the artist has no right to retire so far that only 
through prayer and fasting can his voice be heard. In fact, | 
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think that we have had a great deal too much of ‘Mrs. Bathurst’ 
(which belongs, incidentally, to 1904), and I shall continue to 
regard her, along with “The Dog Hervey’ and ‘Proofs of Holy 
Writ’, as strictly unintelligible. 

Kipling has identified, somewhere in his book, those of his 
works which he attributed most directly to the influence of his 
daemon. There are five of them, as I recall, and it is my belief 
that they can be set apart as representing his genius at its highest 
and most fruitful range. I would hope that by them above all he 
will come to be remembered, for they contain the true enchant- 
ment, both in their brightness and in their shadows. There are 
the two Jungle Books, the playground of innocence and delight. 
There is Kim, one of the great imaginative creations of English 
fiction, with its baffling gleams of knowledge and experience, 
sustained always by the tender dignity of the relationship be- 
tween the Lama and his child disciple (‘I think that so old a man 
as thou, speaking truth to chance-met people at dusk, is in great 
need of a disciple’). And there are Puck of Pook’s Hill and Re- 
wards and Fairies (‘slightly repugnant to grown-ups’ according 
to Mr. Edmund Wilson). I name them because to me they seem 
best to express the two elements of Kipling that were truest to 
himself—his love and reverence for England, which indeed is by 
no means the same thing as loving and reverencing the English, 
and his admiration for certain qualities of the human spirit, 
strength, boldness, courtesy, single-mindedness, gentleness and 
generosity, of which his brief and poignant ghosts were seen as 
the embodiment. It was his talent, I think, that he made the 
qualities inherent in people more alive than the people them- 
selves. All his life he was moved by his awareness of the burdens 
that men carry for one another, of the loneliness of the carrier 
and of the inescapable nature of the burden—‘Like everything else 
in the world, it is one man’s work’ says Maximus. The younger 
the shoulders that lift the unyielding burden, of cold iron, rule 
or service, the deeper-felt and the more romantic is his response. 
So, in the end, it is to the complementary figures of the two 
friends, Parnesius and Pertinax, and their peer, the young 
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Valens of ‘The Church that was at Antioch’, that I turn for what I 
have loved best in Kipling: boys who were ready to accept with- 
out heroics or self pity the curse that falls upon all men who rule 
—‘Never will he be his own master nor yet ever any man’s. He 
will get half he gives and give twice what he gets till his life’s 
last breath; and if he lay aside his load before he draws that last 
breath all his work will go for naught.’ 
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y | \1H E installation of the first Chancellor of anew University 
is not at all to be equated with its foundation. The true 
act of foundation is a process, and it coincides with no 

single point of time: it lies embedded in the activities of the men 
to whose energy, whose generosity of time and money, whose 
fruitful vision we owe the planning and construction of our 
University scheme. Now is the occasion upon which, before 
anything else is said, grateful recognition should be made to 
them by all who will inherit the benefits and, according to our 
true hope, the blessings of their work. And this is the occasion, 
too, upon which we record with gratitude the special contribu- 
tion made in the formative period by the late Lord Rootes, whom 
death alone prevented from assuming that high office in which, 
in his place, I have been installed today. 

But the induction of its first Chancellor does perhaps bear 
some symbolic relation to the birthday of the new institution, 
even though he may feel with some relief that it is others, not 
himself, who have had to suffer the pangs of its creation. I pro- 
pose therefore to say to you something in brief about the pur- 
poses which, as I believe, it is established to serve and to invoke 
in its name the presence of certain qualities which, again as I 
believe, are the attendants of all sound learning and all true 
education. | 
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We know that our University of Warwick takes its place as 
one in a long list of University institutions that have been 
brought into existence in this country during the last twenty 
years; and we know, though we cannot measure the conse- 
quences, that this postwar tide of higher education, flooding 
forward, is destined most powerfully to affect the whole tendency 
and direction of our society. Each of these institutions is proud 
of its novelty and is stimulated by the consciousness of radical 
possibilities—new lines of study and teaching, new associations, 
new methods, new combinations of old and valued disciplines. 
No generation before us has been privileged to be creative on 
this scale or in this sense. Each of these new bodies has its 
special opportunity: but the very circumstance that we belong 
to the period of the founders must not blind us to the fact that a 
University, once founded, assumes a life of its own, a perpetuity 
regenerating itself under compulsions more powerful than the 
purposes of its creators. We can plan, and hope: but twenty, 
fifty, one hundred years on, only then can some wise observer 
look back and say ‘This prospered, and that failed: here was 
good soil, and there was stony ground.’ There is no cause in 
this for regret or misgiving. All that we claim is the freedom to 
conceive and, according to our best endeavour, to apply ger- 
minal ideas. 

Somehow then the new University must find a way to make 
its students participants in a general culture of the intellect. 
Really, it is to recover for them a lost inheritance. To my mind, 
there is nothing more left to argue about this. When we have 
recognised, if reluctantly, that we are never to see again the 
‘universal man’ admired of earlier centuries; when we have en- 
lightened or, alternatively, infuriated each other by talking 
about ‘the two cultures’, it still remains true that most of us of 
an earlier generation were so imperfectly educated as scarcely 
to be tolerable company for our juniors, and the first duty of 
higher education today is to draw the patterns of some syn- 
thesis that will reunite the two great historic streams of human 
learning. Only by so doing can we get rid of retarding preju- 
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dices, hostilities and indifference; only on the assumption of 
such a synthesis can we permit the delightful intensities of 
specialisation for the educated man. 

I do not suppose that we shall find any ready or complete 
success at Warwick. There is a lot of history in the balance. 
against us. But at least we can keep clear of the ranks of those 
who believe that to state a problem with precision and then do 
nothing is more valuable an achievement than to move uncer- 
tainly and with imperfect analysis towards its eventual solution. 
And we have this to help us, that University education today is 
not called upon to nourish in the student any special aptitude 
developed for the practice of the old learned professions or for 
the civil service or for academic teaching. There is need of 
learned callings, we must tell him, in every branch of our com- 
plex society: in the arts, in industry and commerce, in journa- 
lism, in advertising and in entertainment, as well as in the 
church, the law, medicine, engineering and the civil service, and 
there is not one of all these callings that cannot be enriched by 
the culture of University education. 

I hope that this will be a brave University. I am not thinking 
of resorting to those rather tired adjectives of our day, ‘adven- 
turous’ or ‘exciting’: tired because they have been over exer- 
cised. Nor do I look for heroes or martyrs, though the cause of 
learning has had, we may remember, its roll of both. But, if 
this is not impertinent for me to say, I hope that it will be brave 
in confidence in its own opinions, brave in pursuit of its way, 
indifferent to those winds of vogue or fashion to which the world 
of education is much exposed, and that it will show its quality 
in a stern rejection of cliché and conventional phrase and an insis- 
tence upon probing through the surface of every problem, in 
whatever setting it may be presented. ‘You must be above your 
knowledge, gentlemen, not under it,’ said Cardinal Newman, 
‘or it will oppress you; and the more you have of it, the greater 
will be your load.’ 

Independence is, I suppose, one aspect of the intellectual 
courage which is proper to a University; and independence is 
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something to which we must today bend our full attention. There 
is to my mind a certain levity in the proposal that a Uni- 
versity’s spending of its money should be subjected to the 
scrutiny and debate of the House of Commons. I do not see why 
we should be expected to be ingenuous about this crucial matter. 
As a verbal formula—and verbal formulae are the meat of 
public life—it may be possible to distinguish between scrutiny 
of the methods and techniques of University administration, its 
internal economy, so to speak, and the purposes and proportions 
which its use of its funds subserves. Only the first, it may be 
said, will be brought under the criticism of the Auditor-General 
and the Parliamentary Committee, and how helpful will be their 
comments and suggestions. Speaking for myself, I do not believe 
for one moment in the reality of this distinction, and I do not 
believe that it will or can be observed in practice. There is no 
line of maintainable frontier between control of use and control 
of purpose. 

Nothing is more important at this stage of our social develop- 
ment than that academic freedom should be preserved. What 
then do J see as involved in academic freedom? I mean diversity 
instead of uniformity, liberty to swim against the tide instead of 
with it, overlapping and abundance, if you like, instead of pinch- 
ing and a neat delimitation of function. What I fear is the benevo- 
lent application of principles exactly the reverse, appropriate 
enough to the organisation of a factory, inculcated by men who 
do not understand that in the pursuit of knowledge, the cultiva- 
tion of the intellect, the art of teaching, the only certainly false 
doctrine is a belief in infallibility. Yes, indeed, we must all 
remind ourselves of the homely truth that he who pays the piper 
calls the tune; and generally experience has shown that he had 
much better not. Universities live on monies found by the State, 
and who are we that we should argue with its standards? I see 
no force in these bleak crudities. It is a misfortune, not a tr- 
umph, of our democratic system that at the time of the launching 
of a great new venture in higher education we have established 
a scale of taxation so grasping that the great part of the funds 
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required can be found only by State grant, instead of being 
drawn from the resources of local pride and enthusiasm and of 
private contribution and support. But at least it is possible to do 
something to correct this distortion. Here in this University, as 
in others, there is assembled a wealth of talent fully competent 
to engage the endlessly complicated issues of educational policy: 
here there are freely made available the willing co-operation and 
advice of men of ability and experience from outside. Tell me 
by what process of reasoning or common sense should it be 
necessary that their decisions should be supervised by men re- 
mote from our counsels and unproved in their capacity. 

And now I will make one last wish, not only for our own new 
University but for all the Universities of this country, whose 
representatives we are proud to see gathered here today. May 
we never be content with anything less than the pursuit of ex- 
cellence. I do not mean by that anything to do with luxury of 
living or luxury of means: they would be neither appropriate 
nor indeed obtainable in the world we live in. But I do mean a 
constant ardour in the attainment of the best: the two symbols 
of light and flame. Do not let us tell ourselves that this ardour 
for excellence is any natural gift of youth, or again that it is any 
inevitable outcome of University education. We offer to the 
young a social environment that is in many ways at once un- 
demanding and amiably distracting. But the flame that catches 
in these early years can burn through all the years that follow, 
while, if no fire is lit now, what glow will there be later, when 
we enter the long confinement of our working life? To the Uni- 
versity, then, for the unique benefit that it can confer; to the 
teacher, for the unique quality that he can impart; to the student, 
for the unique gift that he can receive: our wishes, hopes and 
prayers in the years to come. 
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human society. The sentiment is commonplace, and in this 
School, of all places, it should not be necessary to repeat 
it, a famous School that for 150 years has devoted itself to the 
work of examining and elucidating the history, structure and 
implications of law itself. Yet the progressive society, to whose 
appetites we have become accustomed, which indeed our con- 
science insists that it is our duty to promote, is a greedy con- 
sumer of its own institutions. It lives on them in more senses 
than one. And all history teaches us how changing ideas gnaw 
away at the heart of a living thing, until all the life is gone and 
only the familiar outer form remains. But then men prize forms 
for their own sake, particularly when they are dignified by 
history; and the preservation of a form at the cost of the extrac- 
tion of its substance is sometimes the compromise that society 
makes between its sense of the past, the piety that gives it 
coherence, and the urgency of its own contemporary demands. 
I do not think that lawyers, who are masters of the law, ought 
ever to take for granted the idea of law itself. There is a danger 
that we may find that this very thing that we are talking about 
has so far lost its essential characteristics that it is no longer that 
institution to whose praise we are accustomed and in whose 


AW, we are accustomed to say, is a unique institution in 
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service we have given much of our working lives. There is a 
great deal being said today about the pressing necessities of law 
reform, a new rule here, a new concept there, and we are bidden 
to observe how important it is that law should always be on the 
alert to adapt itself to the needs of a changing society. These 
things are necessary, they are important, and it is well that they 
should be kept in mind. The law of our mobile, restless Western 
societies is not a code of principles declared on Sinai, and it does 
not greatly matter, perhaps, whether the legal complex you are 
looking to has to be derived from those beliefs as to the proper 
relationships of human society which are engraved in the word- 
ing of the Constitution of the United States or is based upon 
traditions as to the right association between individual and 
authority which are supposed to inspire legislature and judica- 
ture in the United Kingdom. 

None the less, while these things are true, they are much less 
than the whole truth, and a country that does not continuously 
recall to itself how much more there is to law than whatever may 
be involved in a lively social responsiveness is enfeebling, | fear, 
the whole of its social structure. The production of law is not, 
as I see it, a consumer industry. It is, in all truth, a social service. 
But, of whatever else the history of human experience has to 
remind us, it says at least that there have been greater and more 
lasting services to society than that of catering to its immediate 
wishes. 

Lawyers, whose lives are spent in the chambers and courts of 
the law, are conscious in a general way that the institution they 
serve keeps a different pace from the beat of society’s ordinary 
time; but, when challenged to say why this is so and within what 
limits, it is difficult for them to offer more than a confused and 
uncertain reply. I do not think that we ought to be embarrassed 
by our difficulty, since the commensurable and the rational are 
not the only admissible elements of law: but I do think that it 
is right that we should recognise it and go some way towards 
giving it a description. 

We live indeed in a changing society. I sometimes wonder, 
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though, whether we are not being invited to pay too exclusive 
an attention to this particular phenomenon. Some writers speak 
as if the phenomenon was peculiar to our own times and as if 
that circumstance of mutability was of itself sufficient to require 
of the law a major effort of adjustment, a fluidity in response to 
social needs, that was uncalled for by the conditions of any period 
previous to our own. But is there not some lack of proportion in 
this insistence? After all, the kind of law the fluidity or rigidity 
of which we are discussing is not the product of what has ever 
been a stagnant society, fixed in a routine of tribal custom; and, 
as I understand the reading of history, the men who belong to 
our type of civilisation have been living in a changing social 
environment for the last five hundred years or so and have been 
conscious enough, while they lived, that they would close their 
eyes upon a world different from that on which they opened. 

Should we not then take a closer look at this concept of the 
changing society? Men have had to come to terms with such 
mutability ever since post-mediaeval or scientific thinking de- 
cided that law was no set of rules decreed by God but an instru- 
ment of human will to be fashioned or refashioned under the 
pressures of human passion, interest or wisdom. No sudden vote 
for man’s responsibility, of course, no ‘volumus leges Angliae 
mutare’. Law could for long retain some grand, if diminished, aura 
of divine sanction. ‘Of law,’ said Robert Hooker (a late and conser- 
vative Elizabethan), ‘there can be no less acknowledged than that 
her seat is in the bosom of God, her voice the harmony of the 
world, all things in heaven and earth do her homage.’ Today we 
must say, I suppose, that even the faintest glow of that aura is now 
extinguished, like a rainbow that we have watched fade to noth- 
ing in the sky, and man stands face to face with all that is in- 
volved in his own pride and his own responsibility. We must 
place our bets, as Pascal told us. 

Let it be that law is in truth an institution fashioned by the 
hands of men: but remember at the same time that it is nvolved 
in the nature of this strange thing that it is somehow fashioned 
for continuance, that its values are not to be thought of as in all 
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ways expendable, and that the corpus of its legislators is a 
succession of generations stretching back through the years, not 
sitting in separate chambers of time, not the men of yesterday 
by themselves, nor yet the men of today. To forget that element 
of law is to deny the true richness of its nature: to remember it 
is to recognise that a little piety and a great deal of patience are 
not the least of the acquisitions that a good lawyer gains from 
the study and pursuit of his calling. 

Indeed we live in a changing society. Yet, perhaps, even in 
this we need to come to closer terms with the sentiment. Tech- 
nology, our master, sees to it that there is rapid and continuous 
change in the material conditions of our environment—in speed 
of movement and the availability of goods, in the provision of 
facilities, in Communication in all its forms. These are real 
changes, altering a way of life, capable of imposing new patterns 
of thought as well as new patterns of social living. Certainly 
they present their challenge to rules and concepts of law formed 
to regulate a different establishment of habits and conditions, 
and certainly those old rules and concepts form and reform round 
their new material, sometimes reshaping in their movement 
earlier legal principles of contract and tort, of criminal liability, 
of the proper dividing line between the responsibility of public 
authority and the responsibility of the individual. But it would be 
a mistake to see in this process of continuous adjustment the 
product of any conscious and deliberate policy on the part of 
innovating men. Innovators make their contribution: but much 
more it is an unplanned response to obtruding facts which the 
law takes, so to speak, in its stride, sustained by its own interior 
vitality. The vitality of the law is the vitality of those who in- 
terpret it, who administer it, who practise it. If you can endow 
them by your training with lively minds and a sensitive aware- 
ness of the world they live in, I do not see that we need fear for 
the law’s ability to make its adjustments to the new imperatives 
of a changing society. 

This may be doctrine unexceptionable enough: but have we 
common ground when we enunciate it? The law presents itself 
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in such different shapes to different minds, determined according 
to the variety of their experience. To me at least one of its per- 
suasive images is that of bit and bridle for a restless and plunging 
steed. A nation needs the curb of its own history and of the past 
beliefs of the many predecessors to whom it owes its present 
being. Liberal democracies are not in danger of any dominating 
control from such a curb. But is there any decree of nature im- 
manent in our stars that enjoins that, whereas law should always 
defer to changing ideas, changing ideas should not sometimes 
adapt themselves to law? Or must it never be otherwise than as 
Ulysses told Achilles: “What they do in present, though less 
than yours in past, must o’ertop yours . . . for Time is like a 
fashionable host . . . welcome ever smiles, and farewell goes out 
sighing.’ 

Profound changes of material conditions work their alchemy 
in time upon the minds of men. Yet I should not myself have 
thought of our present age as one specially marked by revolu- 
tionary changes in men’s deeper social ideas. We have got used 
to the ideas of communism and its implications, and we have not 
outworn the ideas of capitalism and political democracy. Their 
different attractions may hold the world in tension, but they seem 
to lack the power for the conversion of each other. It is not until 
you get a new basis for men’s thoughts, a new direction for them 
to travel in, that the great changes come which carry with them 
down their imperious stream the course of law and the course of 
administration. The things which before seemed matters of 
debate and speculation suddenly come to be taken for granted, 
and the theory of one generation is the premiss of the next. I 
may well be missing some shape of the future that is forming 
before our eyes: but I confess that I am sometimes surprised by 
the vigour with which, both in your country and in mine, the 
old tradition of liberal individualism endures. Its effective vindi- 
cation may be becoming more and more difficult in the face of 
pressures and powers whose strength lies less in their active 
hostility than in the fact that they ignore it altogether. But the 
tradition seems to live on at the root of much popular thinking, 
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and it is capable of provoking an instinctive, if often a somewhat 
disillusioned, response. In both countries, I suspect, lawyers 
form a sort of Pretorian Guard for the preservation of the tradi 
tion. 

Why does it live on in the face of so much that is discouraging 
in its environment? Lawyers would do well, I think, to search 
their consciences to find what is the basis of such a faith, so 
regularly revered and perforce so intermittently practised. It 
may be a little too facile to place its home in the Common Law, 
which flows from no single source of social or political belief 
and carries on its broad current the flotsam of many philosophies. 
Here and there, at any rate, something stands out as formative 
and significant, not yet eroded. In America the tables of stone 
engraved with the constitutional Bill of Rights, the frontier 
spirit breaking inwards upon itself, the passionate longing of 
immigrant peoples for an emanicpation that their own history 
had withheld from them. In England some plodding sanity of 
just thought and feeling that seems almost the exhalation of its 
lanes and woods and quiet streams. Yet these are essences that 
have their place and consequence in time, not in eternity, and the 
sanity and wisdom of an urban civilisation, for which we have 
now to strive, may well be qualities of a different order from 
the sanity and wisdom of the rural life by which so much of our 
traditional moralities have been inspired. Law will have to 
follow its times in facing this adjustment, proclaimed or un- 
proclaimed, and it is our hope that it is carrying on into the new 
that best canon of the old, that man is, as Grotius said, ‘a creature 
most dear to God’ and that to his governors is committed a 
ministration worthy of nothing less than this. 


* 


Once we begin to talk about society’s changes and the conditions 
governing the law’s response to them, we find that we have to 
make some assessment of the Judge as maker of law in his own 
right, law-giver by virtue of his office. His duties and his failures 
in this capacity constitute very much a contemporary theme, 
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although I doubt whether its elaboration is not likely to prove 
more a curse than a blessing. It is so easy to start, and it seems 
so hard to know where to stop. Would anyone now deny that 
judicial decisions are a creative, not merely an expository, con- 
tribution to the law? There are no means by which they can be 
otherwise, so rare is the occasion upon which a decision does not 
involve choice between two admissible alternatives. Put it at 
its least contentious. A judge might commend himself to the 
most rigid principle of adherence to precedent, might close his 
day’s work every evening in the conviction that he had said 
nothing and decided nothing that was not in accordance with what 
his predecessors had said or decided before him: yet, even so, 
their words, when he repeats them, mean something materially 
different in his mouth, just because twentieth-century man has not 
the power to speak with the tone or accent of the man of the 
seventeenth or the eighteenth or the nineteenth century. The con- 
text is different; the range of reference is different; and, whatever 
his intention, the hallowed words of authority themselves are a 
fresh coinage newly minted in his speech. In that limited sense 
time uses us all as the instrument of innovation. 

I do not believe that it was ever an important discovery that 
judges are in some sense law-makers. It is much more important 
to analyse the relative truth of an idea so far reaching; because, 
unless the analysis is strict and its limitations observed, there 
is real danger in its elaboration. We cannot run the risk of find- 
ing the archetypal image of the judge confused in men’s minds 
with the very different image of the legislator. We cannot run 
the risk that an institution which societies such as ours have 
never yet known how to do without should be destroyed merely 
through an untimely eagerness to be all things to all men, to be 
at the head and the rear and the centre of the column all at one 
time. There is no sufficient compensation in human benefit. The 
truth is, in my belief, that the image of the judge, objective, im- 
partial, erudite and experienced declarer of the law that is, lies 
deeper in the consciousness of civilisation than the image of the 
lawmaker, propounding what are avowedly new rules of human 
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conduct. Each has a separate authority, and the appeal of each 
for men’s obedience is fundamentally different. Both make up 
the constituents of law, but the response to each is motivated by 
what is almost a different philosophy of society. Some people 
welcome the notion that their law is new, and they give to it an 
adherence that is the readier because they feel that it stands for 
the wishes of the majority of their own contemporaries. To 
others this sanction seems an insubstantial, even an unappealing, 
one, and they repose their confidence rather on what seems to 
have passed the test of time, almost for its quality of durability, 
almost because it is not ‘popular’. 

Lawyers are not required by their calling to take sides in this 
unending tug of human emotions. But they should recognise it 
and its implications, for not all the tensions that it generates are 
unavoidable. I have often thought, for instance, that far back in 
our history a very great mistake was made when people tried 
to express legislative enactments in the form of precise rules of 
law. Statutes, whatever the refinements of their drafting, should 
be ideas of law, not law itself. Surely this above all is the lesson 
to be learnt from the history of fundamental laws, such as those 
of the constitution, which can live only by judicial reinterpreta- 
tion? Propriety has been saved, perhaps, by treating such laws 
as an exceptional class, endowed with rules of interpretation 
peculiar to themselves. Was this necessary? But for the adoption 
and development of the notion that popular legislation had the 
special sanction of the people’s will we should have been spared 
some learning and much controversy that we could well have 
done without. For instance, we might never have heard of what 
is called the strict interpretation of statutes, a set of rules which, 
rightly or wrongly, embody the premiss that each statutory 
advance is an inroad into the hallowed sanctum of existing law: 
and we might have seen the natural establishment of that union 
of judicial principle and administrative practice for which, as it 
seems to me, our civilisation is crying out. 

It is heady wine, this role of the judge as the man of the 
moment, alive to the changed needs of his immediate environ- 
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ment, boldly rejecting what is out of date in the decisions of his 
predecessors, boldly proclaiming a new and enlightened doctrine 
for the future. In England there is much cheering from the side- 
lines for this revolutionary temper. The House of Lords, as final 
court of appeal, has demonstratively cast aside the shackles that 
it probably need never have worn. One gets almost the impres- 
sion of a breathless contest between legislature and Bench as to 
which is to be rated the more up to date. Personally, I think that 
judges will serve the public interest better if they keep quiet 
about their legislative function. No doubt they will discreetly 
contribute to changes in the law, because, as I have said, they 
cannot do otherwise, even if they would. The judge who shows 
his hand, who advertises what he is about, may indeed show that 
his is a strong spirit, unfettered by the past; but I doubt very 
much whether he is not doing more harm to general confidence 
in the law as a constant, safe in the hands of the judges, than he 
is doing good to the law’s credit as a set of rules nicely attuned 
to the sentiment of the day. I take sides on this. I do not think 
that the law’s comparative inflexibility is a cause of any deep 
Irritation or dissatisfaction in the public: I do think that the 
intellectual mind has a tendency to criticize a reality that it 
resents. 

Democratic societies have been skilful in equipping themselves 
with these two instruments of law, the legislative chamber to 
decide what it is to be, and the Court to decide what it is, and 
we shall do well in our turn if we are careful not to blur the dis- 
tinction between them. The legislator does not have to show his 
credentials for making law: he may not have any. His title rests 
on popular election. He may start, so to speak, from outside his 
subject, and he does not have to respect the existing law which 
he is about to amend or over turn. The judge, on the other hand, 
has no title but his calling, and, although his decisions are con- 
tinuously amplifying and, it may be, diverting the current of the 
law, he must always start from the inside of his subject, for it 
is in his mastery of that alone that his authority lies. 

How indeed do you train a judge? This is not, I believe, a 
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trivial or a merely rhetorical question. It is a very important one 
for the present day, in which authority is always under examina- 
tion and is sometimes sent back to school. The immediate answer 
is, of course, that under our system you do not train judges. 
Judicial office is not, truly, a calling. It is an honour and a 
responsibility, but, unless you are to make the revolutionary 
change of inaugurating a judicial profession, to be a career in its 
own right, you must be content to find your judges from among 
those who have distinguished themselves in the practice of the 
law or in its academic study. You cannot train judges to be 
judges; but you can educate a lawyer to be a lawyer, and since it 
is the set and substance of this education that are to be the basis 
of the administration of the legal system, it does matter very 
much indeed how that education is conceived and planned. Men 
do not ordinarily re-educate themselves in adult life. At best they 
follow the trend and enlarge the range of those intellectual in- 
terests that were planted in them at the determining phase of 
their regular education. 

What then are you to tell the student of law about his subject 
that will make it to him something more than a skill or a tech- 
nique, that will make it something not less than a quickening 
awareness, continuously related to the society he lives in and by 
its own force associating him with its changes and developments? 
Must you not tell him then that he is not to approach the study 
of law as that of an independent science, and must you not only 
tell him that but make him understand as well why this is so and 
why it must be so? If we are not prepared to have it that the law 
should become alienated from the movement of ordinary life, 
there is only one great danger of this disaster occurring and that 
is through law coming to be regarded as a set of self-contained 
principles which stand valid in their own right. There are seduc- 
tive temptations that beckon towards this very peril and nourish 
a spiritual pride in the sanctity of the law. There is its apocry- 
phal or revelatory nature, derived from ancient associations with 
revealed religion and the belief that to them are granted certain 
absolute intimations about the human condition. There is that 
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inflexible or imperturbable quality which, however much it may 
annoy the critics, is involved in the very idea of law itself. And 
there is all the intellectual delight of spinning the great cocoon 
of jurisprudence, the deductions, the analogies, the distinctions, 
which in the end create for it its close-woven and satisfying 
texture. I sometimes think that it would have been easier for 
the law to come to terms with ordinary life if it were not for the 
special attraction it exercises over the most intelligent and 
vigorous minds. 

We should think of law then as the residual product of forces 
and ideas that are continuously at work in the body of our society. 
It is the bony structure formed in that body, and it takes its sub- 
stance from their interaction and deposit—from history, custom, 
economic theory, philosophic notions, ideas of psychology, 
morals and religion. These are the things of which the lawyer 
has to have some knowledge if he is to understand the law it- 
self: he needs to be well grounded, and he must be ready to 
maintain as part of his professional equipment a lively, if ama- 
teur, interest in such subjects. Otherwise, he may prove to be 
no more than a skilled craftsman, plying his trade by tradition 
and by rote. Not that we may underrate the title of craftsman. 
It was Judge Learned Hand’s final and moving tribute to those 
who had taught him law at Harvard in his youth: ‘From them I 
learned that it is as craftsmen that we get our satisfactions and 
our pay’. But then, by Learned Hand’s exacting standard, a 
craftsman in law was a very master and initiate of his art. 

To see in law a continuous, though delayed, reflection of the 
relevant thinking of its day, or perhaps its immediate yesterday, 
is not to depreciate the value of its study. But it may help a little 
to throw light upon two of those mysteries which seem always 
to vex those who undertake its philosophical analysis. There is, 
on the one hand, the sometimes arid enquiry, what is the nature 
of the judicial process of decision? I am not ashamed to describe 
this as a mystery, because I do not believe that such a question is 
capable of strict dissection or that any answer simple and precise 
would be a true answer. But then I do not think that legal 
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decisions should be computerized; on the contrary, I think that 
they should be recognized as the product of the exercise of an art, 
an art which, with all its peculiar limitations identified, is essen- 
tially one of imaginative construction. What does greatly matter, 
I think, is that this art should be accepted as one to be practised 
only by educated men who are prepared to be what popular 
mythology demands—that a judge should be wise, learned and 
objective. 

This needs no stress when one speaks to a gathering of one 
of the world’s great Schools of law; but there is much need that 
it should be understood by a suspicious public that judicial deci- 
sions are those of men who are at least qualified to try to do 
their best. For the rest, the judicial process of decision may have 
to take care of itself. No lawyer, I think, is likely to be at ease in 
finding that the solutions which his own system seems to re- 
quire of him are at variance with what he regards as the estab- 
lished truth of his day in other branches of knowledge. What 
we do ask is that he should have those points of reference: given 
them, there is nothing so inflexible in the language or the reason- 
ing of the past that should prevent him from finding in the law a 
reflection of living ideas about the realities of human conduct 
and the nature of the destiny of men. 

We are always asking what is the ultimate sanction that 
supports law, this strange complex of rules and inhibitions to 
which civilized man offers an obedience that is something much 
more than just submission to force. It is not open to us to believe 
that there is any simple or any comfortable answer to such a 
question. We must not confuse law with the easy conventions of 
democratic politics or say that its sanction lies in the will of the 
majority or in any neat correspondence with the needs or wishes 
or demands of the society of the day. If it is not to sound the 
trumpet of Vox Dei, no more is it to echo the roar of Vox Populi. 
It is composed of a substance far more complex than the tissue 
of those marring abstractions. Here again there is a mystery. 
Contemplate the structure of a country’s legal system, and think 
by how many successive and conflicting beliefs it has been bat- 
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tered into its present shape; how much of how many of those 
forces has found a lodging in some part of the whole body; and 
how it is continually subject to the processes of addition and 
subtraction which make their action effective only over a period 
of time. Law indeed is not a thing which men can love as they 
love their country or their familiar surroundings or poetry or 
the faces of those who are dear to them; yet in the last resort it 
holds their respect and their allegiance. Two things have been 
the foundation of their loyalty: the long persistence of its general 
course and a belief that there is an honest desire in those who 
play their different parts in its administration that the scales of 
justice should be held by an impartial hand. These do not make a 
record of spectacular achievement, it may be; but they have 
played no small part in the unending struggle in which men have 
erected upon the basic anarchy of things the frail edifice of 
civilisation. 


